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Preface 

 

The primary aim of the volume is to provide insights on some of the issues 

currently most debated in the field of Maritime and Transport law, also in light 

of both national and international regulatory interventions in recent years, and 

of more and more rapid advances in science and technology. 

Firstly, a special focus is dedicated to the topic of maritime insurance, 

which has seen an incisive evolutionary process, especially in some of its aspects, 

deepening, among others, problems of coordination between disciplines, modi-

fication proposals and various forms of insurance policies. The fact that the lat-

ter are continuously influenced by both national and international regulations, 

which provide specific norms for a wide number of aspects related to carriers’ 

liability, makes the entire legal system so complex that a good legal knowledge 

of the matter is essential for both the operators and the practitioners.  

In addition, the volume, collecting scientific articles of academics from 

different geographical areas and legal backgrounds, offers an update on the leg-

islation and on some of the main problematics concerning unmanned vehicles 

(taking into account also the cyber-risk assessment), as well as Incoterms, civil 

liability for marine pollution, maritime liens, mooring contract and illegal fishing. 

Special thanks are addressed to Professor Stefano Zunarelli and Prof. 

Rhidian Thomas, who, with their profound knowledge of the subjects and their 

support, stimulate young scholars to participate with enthusiasm in the daily 

challenges that research in our field poses. 
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The Interrelations between Compulsory Insurance of Shipowners for 

Maritime Claims and the Shipowner’s Limitation of Liability: a Case of 

Lack of Coordination in Italy among Disciplines of Different  

but Complementary Subjects* 

 

 

ABSTRACT 

 

Over the last century, legislative measures that impose mandatory insur-

ance in the field of maritime navigation have been introduced with increasing 

frequency, on both national and an international basis.  

The outcome of this regulatory process is represented by the introduction 

of a system of rules aimed at ensuring better protection to injured parties and 

restoring competition among economic operators, providing measures to limit 

the presence of ships that do not comply with adequate standards.  

The set of these regulatory instruments is called the “Third Maritime Safety 

Package” and the Directive 2009/20/ EC, on the insurance of shipowners for 

maritime claims, is included as an integral part thereof, being applied to ships of 

300 gross tonnage or more and providing for the obligation of shipowners to 

take out adequate insurance covering their ships.  

The choice of introducing legislation by means of a Directive has led to 

differences in the implementation process of the individual Member States, rais-

ing some issues mainly linked to the identification of the subjects, risks and type 

of ships that should fall within the scope of the Directive.  

In this context, as the fulfilment of the obligations imposed by the Di-

rective is under each State’s competence, the article will analyze the approach 

adopted by the Italian Legislator through the Legislative Decree no. 111/2012 

which introduced rules aimed at complying with the “new” insurance regime and 

unfortunately led to some inconsistencies in the Italian legal framework in the 

sector, especially in relation to the discipline concerning the shipowner’s limita-

tion of liability. 

 
* This article has been submitted to double blind peer review. 
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SUMMARY: 1. Introduction. - 2. The scope of application of Directive 

2009/20/EC and its relationship to the regimes established by the international Con-

ventions listed in its Annex and by the Regulation (EC) No. 392/2009. - 3. The ship-

owner’s limitation of liability in the Italian legal system before the changes made by the 

Legislative Decree No. 111/2012, implementing Directive 2009/20/EC. - 4. The lack 

of coordination between disciplines of different but complementary subjects: the 

amendment to Art. 275 operated by the Legislative Decree No. 111/2012 and related 

criticalities. - 5. The decision of the Court of Nola. - 6. Concluding remarks. - Bibliog-

raphy. 

 

 

1. Introduction 

 

During the last two decades a number of accidents, such as the shipwreck 

of the Erika and the Prestige oil tankers, which happened in 1999 and 2002 re-

spectively, have drawn the attention of the European Union to the clear need 

for an effective regulation in the field of maritime safety. The will of the EU 

institutions to establish a line of defence against substandard ships and to guar-

antee an adequate level of protection to all those who have been victims or have 

suffered economic losses as consequence of incidents led to the adoption of 

three Maritime Safety Packages.  

The third of these (1), which included a complete reform of the EU’s Port 

State Control programme, further rules relating to classification societies, and 

amendments to the European Vessel Traffic Monitory System, also introduced 

with Directive 2009/20/EC the compulsory insurance of shipowners for mari-

time claims.  

With regard to the normative process behind the introduction of the Di-

rective, a Proposal for a Directive of the European Parliament and the Council 

 
(1) Communication from the Commission “Third package of legislative measures on maritime 

safety in the European Union” – COM (2005) 585 final. On the subject, see, inter alia, M. BRIGNAR-

DELLO, La normativa comunitaria in tema di safety nella navigazione marittima, in R. Tranquilli-Leali, 

E.G. Rosafio (edited by), Sicurezza, navigazione e trasporto, Milano, 2008, p. 179 ff.; F.M. TORRESI, 

Il pacchetto “Erika III”: la U.E. rafforza la tutela del patrimonio marino dall’inquinamento, in Il Diritto 

Marittimo, 2010, p. 300; A. DEL VECCHIO, Tutela della safety e misure comunitarie per i trasporti marittimi, 

in Rivista del Diritto della Navigazione, 2010, p. 125. 
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on the civil liability and financial guarantees of shipowners (2) was presented with 

the main aim of establishing a common EU discipline of shipowners’ civil liabil-

ity and related ceilings and to introduce both a compulsory insurance system and 

financial guarantees for the seafarers in case of abandonment. Subsequently, the 

contents of the Proposal has been largely modified, with the deletion of several 

parts, and the Member States reached a political agreement on the final text of 

the Directive, much shorter and simpler than the one initially proposed, and on 

9 October 2008 adopted a statement expressing their commitment to ratify the 

Convention on Limitation of Liability for Maritime Claims (LLMC), as amended 

by Protocol 1996 (inde “LLMC 1996”). 

Directive 2009/20/EC filled a gap in EU maritime law, as before its in-

troduction there was no general requirement for shipowners to have such insur-

ance. Indeed, the Directive was intended to ensure that shipowners have suffi-

cient assets to meet liabilities resulting from an accident at sea and to guarantee 

better protection to subjects who suffered economic losses and to victims filling 

maritime claims, by compelling all ships flying the flag of a Member State or 

calling at an EU port to be covered by insurance. 

 

 

2. The scope of application of Directive 2009/20/EC and its relationship to the 

regimes established by the international Conventions listed in its Annex and by the Regulation 

(EC) No. 392/2009  

 

Providing that all ships, both those flying the flag of an EU Member State 

and those flying a flag of a third country entering to EU ports or operating in 

the territorial waters of a Member State (without prejudice to the rules of inter-

national law on innocent passage) (3), are to be covered by insurance for an 

amount equal to the maximum amount applicable for the limitation of liability, 

 
(2) COM (2005) 593 final. 
(3) Art. 4, paras 1 and 2. 
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as provided for by the LLMC 1996 for “each ship and each event” (4), the Di-

rective de facto implemented the Guidelines on Shipowners’ Responsibilities in Respect of 

Maritime Claims, adopted on 25 November 1999 by the International Maritime 

Organization (IMO) by Resolution A.898(21). 

Regarding the scope of the Directive, Article 2 identifies, as a benchmark, 

the size (i.e. tonnage) and the type of ship, limiting the application to ships of at 

least 300 gross tonnage. Moreover, the Directive shall not apply to “warships, 

auxiliary warships or other State owned or operated ships used for a non-commercial public 

service”.  

It is worth noting that the Directive does not give a definition of the term 

“ship”. However, through a joint reading of the second paragraph of Art. 2 

(which excludes the vessels destined to non-commercial public service) and of 

Art. 3(a) (which, in the definition of shipowner, makes a reference to the regis-

tered owner of a seagoing ship), it is possible to argue that the scope of the 

application of the Directive is limited to commercial seagoing ships.  

This choice is in line with that followed by the LLMC Convention, which 

also does not contain a definition of “ship”: this is further evidence of the inten-

tion of the EU Legislator not to add or change the definitions set by the LLMC 

Convention. The absence of a definition of “ship” is also an expression of the 

will not to place too many restrictions on the flag State and on the port State in 

determining the scope of the controls, which are, in effect, the tools for the 

enforcement of the Directive (5). 

 
(4) As is known, the determination of limits under the Convention is calculated in relation 

to the tonnage of the vessel involved. 
(5) According to Art. 5, each Member State has to ensure that any inspection of a ship will 

include the verification of the presence on board of the insurance certificate, whose minimum 

requirements are provided by Art. 6 of the Directive (more precisely: “a) the name of the ship, her 

IMO number and port of registry; b) shipowner’s name and principal place of business; c) type and duration of 

the insurance; d) name and principal place of business of the provider of the insurance and, where appropriate, the 

place of business where the insurance is established”). In case of the absence of the mentioned certificate, 

without prejudice to the application of Directive 2009/16/EC on port State control, which pro-

vides for the detention of the vessel when safety issues are involved, the Member State can issue 

an expulsion order for the ship and, consequently, the other Member States will refuse the entry 

of that ships to their ports. Notwithstanding the provisions of the two Directives, to date just a 

few of both flag States and port States have already declared to the EU Commission how they 
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On the other hand, the Directive, again similarly to the wording of the 

LLMC Convention (6), gives a broad definition of “shipowner”, including the 

registered owner, the charterer and any other person responsible for the opera-

tion of the vessel, thus expanding the list of subjects bound by the insurance 

obligation. 

Moreover, Art. 2 defines, in its third paragraph, the relationship between 

the regime set by the Directive and those arising from Regulation (EC) No 

392/2009 (7) and the international Conventions on liability, compensation and 

insurance listed in the Annex to the Directive (8). The Directive expressly states 

that its provisions do not compromise the application of those international con-

ventions. In other words, in the Member States, who signed the CLC, HNS, 

Bunker Oil and Wreck Removal Conventions, the obligation of insurance does 

not replace, but is complementary in respect to the obligations under the men-

tioned conventions, which can be considered as lex specialis, applicable in specific 

kinds of shipping activities (9). 

There are probably two reasons for that choice: the fact that only some 

Member States have ratified the four Conventions indicated in the Annex (10) and 

 
will verify the presence and the adequacy of the insurance certificate. However, Member States 

should fulfill their obligations through port State control (inde “PSC”) inspections conducted 

within the framework of the Paris Memorandum of Understanding on PSC entered into force 

in 1982, and in accordance with the IMO PSC procedures. 
(6) Art. 1.2: “The term «shipowner» shall mean the owner, charterer, manager and operator of a seagoing 

ship”. 
(7) Regulation of the European Parliament and of the Council of 23 April 2009 on the 

liability of carriers of passengers by sea in the event of accidents. 
(8)Namely: the International Convention on Civil Liability for Oil Pollution Damage, 

1992; the International Convention on Liability and Compensation for Damage in Connection 

with the Carriage of Hazardous and Noxious Substances by Sea, 1996 (HNS Convention); the 

International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (‘Bunker Oil’ 

Convention); the Nairobi International Convention on the Removal of Wrecks, 2007 (‘Wrecks 

Removal’ Convention). 
(9) See also the Report from the Commission to the European Parliament and the Council on the 

application of Directive 2009/20/EC on the insurance of shipowners for maritime claims – COM (2016) 167 

final. 
(10) To date, CLC 1992 has been ratified by twenty six Member States, HNS Convention 

by five, Bunker Oil Convention by twenty eight and Wreck Removal Convention by twelve. The 
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that each of them opted for different ways of implementation of the third para-

graph of Art. 2 of the Directive into their national legislation (11). 

If the freedom given to Member States has on the one hand allowed an 

implementation of the Directive more suited to the legal framework of each 

country, on the other it has clearly led to an absence of complete homogeneity 

and has lent its side to some mistakes in the procedure of transposition itself, of 

which what happened in Italy is an emblematic case. 

 

 

3. The shipowner’s limitation of liability in the Italian legal system before the changes 

made by the Legislative Decree No. 111/2012, implementing Directive 2009/20/EC 

 

A different subject compared to that of the shipowner’s compulsory in-

surance, but linked to this, in part due to the fact that Directive 2009/20/EC 

substantially assumed the ratification of the LLMC 1996, and partly in consider-

ation of the changes made in the Code of Navigation by the Italian Legislator 

with the implementation of the Directive, is that of the shipowner’s limitation 

of liability. The latter, traditional in the field of maritime navigation (12) and dic-

tated primarily by economic needs, allowing the risks of catastrophic accidents 

to be insured at reasonable cost, had been introduced in Italy by the Law No. 

 
updated status of ratifications of Conventions is available on the IMO website at the following 

address (visited on 19th February 2019): http://www.imo.org/en/About/Conventions/Sta-

tusOfConventions/Pages/Default.aspx. 
(11) Some Member States make no reference to the Annex in their national legislation 

implementing the Directive, while some others, on the contrary, explicitly refer to the mentioned 

four international Conventions and to their relationship with the Directive. 
(12) On the subject see, inter alia, E. SPASIANO, Il fondamento logico del principio limitativo della 

responsabilità armatoriale, in Rivista del Diritto della Navigazione, 1948, I, p. 157; F. BERLINGIERI, La 

responsabilità dell’armatore e la sua limitazione, in Il Diritto Marittimo, 1957, p. 293 ff.; M. GRIGOLI, La 

limitazione del debito dell’armatore, Padova, 1963; F. BONELLI, La limitazione della responsabilità arma-

toriale, in Il Diritto Marittimo, 1983, p. 130; E. RIGHETTI, Trattato di diritto marittimo, part I, book II, 

Milano, 1987, p. 1568 ff. 
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868 of 25 May 1939 (13), implementing the Brussels Convention 1924 on limita-

tion of liability and replacing the ship abandonment system envisaged by the 

1882 Commercial Code (14). 

Subsequently, with the entry into force of the Code of Navigation of 1942, 

the linking of the Italian legal system with the international uniform maritime 

law regime failed and the subject of the limitation of liability was regulated by 

Articles 275-277 (the substantive law) and 620-642 (the procedural law) of the 

Code. According to the original wording of the first paragraph of Art. 275 of the 

Code of Navigation the possibility of limiting the liability was in favour of all the 

shipowners, without any differences based on the tonnage of the ship: for the 

obligations contracted on the occasion and for the needs of a voyage, and for 

the obligations arising from facts or actions carried out during the same voyage, 

with the exception of those deriving from his own wilful misconduct or gross 

negligence, the shipowner may limit the total debt to a sum equal to the value of 

the vessel and the amount of the freight and any other proceeds from the journey 

(15). 

Italy for decades has maintained an overall sceptical position in relation to 

the implementation of LLMC 1996, ignoring it, considering unfair the limits es-

tablished under the Convention, despite the adjustment made by means of the 

1996 Protocol. 

With the enactment of Directive 2009/20/EC, the obligation to give evi-

dence of the mandatory insurance coverage of shipowners came into force in 

Italy too. Moreover, from the combined reading of the first part of the third 

 
(13) A mention of this rule is still found in Art. 1301 of the Italian Code of Navigation, 

which specifies that the discipline pursuant to Law no. 868 is applicable when the shipowner, 

before the entry into force of the Code, declared that he wanted to make use of the limitation of 

liability. 
(14) On the point see: I. MINUTELLA, Perdita della nave e limitazione del debito dell’armatore, in 

Giureta, 2013, p. 324; M.M. COMENALE PINTO, Comment to Tribunale di Nola 16 febbraio 2017, n. 

381, in Rivista del Diritto della Navigazione, 2017, p. 841. 
(15) Art. 275, first paragraph, former version: “Per le obbligazioni contratte in occasione e per i 

bisogni di un viaggio, e per le obbligazioni sorte da fatti o atti compiuti durante lo stesso viaggio, ad eccezione di 

quelle derivanti da proprio dolo o colpa grave, l’armatore può limitare il debito complessivo ad una somma pari 

al valore della nave e all’ammontare del nolo e di ogni altro provento del viaggio”. 
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paragraph of Article 4 (“The insurance referred to in paragraphs 1 and 2 shall cover mar-

itime claims subject to limitation under the 1996 Convention […]”) with the first para-

graph of Article 9 (“Member States shall bring into force the laws, regulations and admin-

istrative provisions necessary to comply with this Directive before 1 January 2012 […]”), the 

Italian Legislator realized not only that the Directive presupposed the ratification 

of LLMC 1996, but also that without the implementation of the obligation to 

have an insurance coverage within the deadline indicated by the Directive, the 

ships flying the Italian flag would only have been allowed to perform national 

cabotage services.  

Consequently and in light of the abovementioned statement of the EU 

Members States expressed in 2008, recognizing the importance of the adoption 

of the LLMC 1996, Law No. 201 of 23 December 2009 (16), concerning the ac-

cession of the Italian Republic to the LLMC 1996, was issued. Pursuant to that 

Law, the Government was delegated to adopt one or more legislative decrees 

aimed at the implementation of the LLMC 1996 within the term of six months 

from the date of entry into force of the Law itself (17), at the provision of specific 

rules to regulate the modalities of the establishment of the limitation fund and 

the limitation procedure (18) and at the repeal of contrary and incompatible rules 

(19). 

Nevertheless, the instrument of ratification has not been deposited (20) nor 

has any legislative decree aimed at implementing the Convention’s discipline 

been adopted. Thus in Italy the LLMC 1996 has never entered into force. In this 

legal context, therefore, in Italy the discipline of limitation of liability laid down 

 
(16) Law entitled: “Adesione della Repubblica italiana al Protocollo di modifica della Convenzione del 

1976 sulla limitazione della responsabilità in materia di crediti marittimi, adottato a Londra il 2 maggio 1996, 

nonché delega al Governo per la sua attuazione”. 
(17) Art. 3, para. 1. 
(18) Art. 3, para. 2, lett. e). This rule fully satisfied the provisions of Art. 14 of the LLMC 

1996, according to which: “Subject to the provisions of this Chapter the rules relating to the constitution and 

distribution of a limitation fund, and all rules of procedure in connection therewith, shall be governed by the law 

of the State Party in which the fund is constituted”. 
(19) Art. 3, para. 2(f). 
(20) Necessary according to art. 16, para. 3 of the LLMC 1996: “Ratification, acceptance, ap-

proval or accession shall be effected by the deposit of a formal instrument to that effect with the Secretary-General 

of the Organization”. 
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in Art. 275 continued to be applied to all shipowners, at least until the enactment 

of the Legislative Decree No. 111 of 28 June 2012, implementing Directive 

2009/20/EC. 

 

 

4. The lack of coordination between disciplines of different but complementary subjects: 

the amendment to Art. 275 operated by the Legislative Decree No. 111/2012 and related 

criticalities  

 

During the implementation phase of the Directive 2009/20/EC, the Ital-

ian Legislator, perhaps not having fully understood, probably due to the specialty 

and technicalities of the matter, the links between the rules regulating different, 

but complementary subjects, and their full scope, issued Legislative Decree 

111/2012. The latter, indeed, not only adopted the discipline of the Directive 

concerning mandatory insurance, but also went further (perhaps on the wrong 

assumption that the LLMC 1996 had already been ratified in Italy) amending 

Art. 275 of the Italian Code of Navigation on the shipowner’s limitation of lia-

bility, reducing its scope to ships of less than 300 gross tonnage, without any 

apparent reason. 

As a result of the change made, it seems that the new wording of Art. 275 

(in which, after the term “shipowner” the words “of a ship with a gross tonnage 

of less than 300 tons” have been added), in the absence of ratification of the 

LLMC 1996, involves the general exclusion from the benefit of the limitation of 

liability for all owners of ships exceeding 300 gross tonnage, i.e. for the vast 

majority of commercial vessels. 

On closer inspection, the issue just described is only one of the drawbacks 

created by the Legislative Decree. In fact, the latter presents quite a number of 

aporias, both from the lexical point of view and from the conceptual and sys-

temic point of view, which contribute to making the comprehension of the text, 

its application and the search for a solution to the problems it poses even more 

complex. 

In light of this, to examine the matter thoroughly and identify possible 

viable solutions, it is worth looking more deeply into the various issues that arise.  
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First of all, it should be noted that, given the delay in the ratification of 

the LLMC 1996, the Italian Legislator should have urgently proceeded with the 

deposit of the instrument of accession, providing the entry into force of the 

implementing law of Directive 2009/20/EC ninety days after the deposit. In this 

way the disciplines established by both the Convention and the Directive would 

have come into force at the same time. Furthermore, for full coordination be-

tween the two systems of rules, only provisions concerning mandatory insurance 

and not the limitation of shipowner’s liability should have been included in the 

Legislative Decree implementing the Directive. Therefore, it simply had to indi-

cate the list of credits that had to be covered by the insurance and the limits of 

coverage, making them respectively coincide with the credits subject to limita-

tion and the limits of liability indicated in the Convention. 

On the contrary, not only has the instrument of ratification of the Con-

vention never been deposited, but the Legislative Decree implementing the Di-

rective seems to present an error (21), be it in the wording employed or the logic, 

causing a lack of coordination between some provisions contained therein, 

which increases the interpretative uncertainty in the application.  

Indeed, on the one hand, its Articles 4 and 5 reproduce the contents of 

Articles 2 and 3 of the LLMC 1996, but, considering their respective titles, 

“Claims to which the insurance of the liability refers” and “Claims not included 

in the insurance of the liability”, correctly specify that the listing of such claims 

is for the sole purpose of identifying those included and excluded from insurance 

coverage. On the other hand, the Articles 7 and 8 of the Legislative Decree re-

 
(21) It is also worth noting that the Italian version of para. 3 of Article 4, moreover, espe-

cially if compared to the versions in other languages, would appear to have an error in the word-

ing. The text is as follows: “L’assicurazione di cui ai paragrafi 1 e 2 copre i crediti marittimi fatte salve le 

limitazioni di cui alla convenzione del 1996”. The expression “fatte salve le limitazioni” literally means 

“saved the limitations”, but the correct interpretation should be in the sense of “subject to the 

limitations”, just as it results from reading the version of the text in the other languages. On this 

point see: F. BERLINGIERI, Alcune note sul D. Lgs. 28 giugno 2012, n. 111 di attuazione della Direttiva 

2009/20/CE del 23 aprile 2009 sull’assicurazione (della responsabilità) degli armatori per crediti marittimi, 

in Il Diritto Marittimo, 2012, p. 962; S. ZUNARELLI, A. ROMAGNOLI, Contratto di trasporto marittimo 

di persone, Milano 2012, p. 333, sub footnote no. 159. 
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produce the list of limits contained in Articles 6 and 7 of the Convention, with-

out qualifying them as minimum limits of compulsory insurance coverage, but 

indicating them as the limits of the shipowner’s liability, as reflected in their titles 

“General limits” and “Limit of liability for passenger claims”. 

It is not clear, therefore, what is the true (desired or not) scope of the 

Legislative Decree. In other words, it shall be questioned whether it provides 

only for a regulation on compulsory insurance, as stated in its Art. 1 (“This de-

cree introduces rules relating to the compulsory insurance of shipowner’s liabil-

ity for maritime claims referred to in Article 4”), and as is clear from its own title 

(“Implementation of Directive 2009/20/EC on shipowners’ insurance for mar-

itime claims”), or whether it also provides a discipline concerning the ship-

owner’s limitation of liability, introducing into the Italian legal system some (but 

not all) rules already contained in the Convention (22). 

Nulla quaestio about the possibility of bringing into national law the disci-

pline dictated by an international convention, even before Italy adheres to it (23), 

but, in this case, this choice must be made ensuring that this legislation is applied 

consistently with respect to that from which it originates. Unfortunately, this 

does not seem to have occurred in the case under analysis. 

In fact, an incomplete regulatory framework has been created, where, in 

the absence of the ratification of the LLMC 1996, it is not specified which are 

the claims subject to and which those excluded from the limitation of liability, 

given that Articles 4 and 5 of the Legislative Decree list them only for compul-

sory insurance purposes. If we stop at the literal wording, therefore, we would 

end up considering that all maritime claims are subject to limitation, and that, 

conversely, the insurance coverage obligation is valid only for those claims spec-

ified in Art. 4. This interpretation, however, is clearly contrary to the regulatory 

framework resulting from the combined provisions of the Convention and the 

 
(22) See M.M. COMENALE PINTO, op. cit., p. 844. 
(23) In this case, ça va sans dire, however it would have been more appropriate to specify in 

Art. 1 of the Legislative Decree that, in order to fully implement the Directive, while awaiting 

the ratification of the LLMC 1996, which was presupposed by the Directive itself, it was neces-

sary to anticipate the introduction of the discipline dictated by the Convention into the Italian 

legal system. 
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Directive, whereby the insurance obligation applies only to claims subject to lim-

itation and not to those excluded. 

The absence of a rule that excludes the benefit of the limitation in the 

hypotheses foreseen by the Art. 4 of the LLMC 1996, namely when“[…] it is 

proved that the loss resulted from his [the shipowner] personal act or omission, committed with 

the intent to cause such loss, or recklessly and with knowledge that such loss would probably 

result”, acts to further accentuate the incompleteness of the discipline introduced 

by the Legislative Decree. 

As correctly observed by the most careful Doctrine (24), the lack of a similar 

rule, moreover, could result in the declaration of unconstitutionality of Articles 

7 and 8 of the Legislative Decree, having in mind the decision of the Italian 

Constitutional Court of 26 May 2003, No. 199, which declared the constitutional 

illegitimacy of Art. 423 of the Code of Navigation “in the part in which it does 

not exclude the limit of compensation due by the shipping carrier [for the loss 

of or damage to each cargo unit] in case of liability determined by his own willful 

misconduct or gross negligence or that of his employees” (25). 

Then, there is a lack of consistency in the terminology employed in the 

Legislative Decree itself, making interpretation even more uncertain. In Art. 8, 

first paragraph, in fact, in determining the limit of liability in the transport of 

passengers, reference is made only to the “owner” of the ship (26), while in Art. 2 

of the same Legislative Decree a rather broad definition of “shipowner” is given 

 
(24) F. BERLINGIERI, Alcune note sul D.Lgs. 28 giugno 2012, n. 111 cit., p. 965. 
(25) Literal wording: “nella parte in cui non esclude il limite del risarcimento dovuto dal vettore marit-

timo in caso di responsabilità determinata da dolo o colpa grave sua o dei suoi dipendenti o preposti” (Consti-

tutional Court, decision dated 26 May 2003, no. 199, Cooperativa Agricola La Torre S.r.l. vs. 

Navigazione Tirrenia S.p.a., in Il Diritto Marittimo, 2005, p. 481 ff.). 
(26) Art. 8, para. 1: “Per la responsabilità relativa a crediti derivanti da un singolo evento e sorti in 

relazione alla morte o a lesioni personali di passeggeri di una nave, il limite della responsabilità del proprietario 

della nave è pari ad un ammontare di 175.000 diritti speciali di prelievo moltiplicato per il numero di passeggeri 

che la nave è autorizzata a trasportare in base al certificato della nave” (“In respect of the liability for 

claims arising from a single event and arisen in connection with the loss of life or personal injury 

to passengers of a ship, the limit of liability of the owner of the ship is equivalent to an amount 

of 175,000 special drawing rights multiplied by the number of passengers which the ship is au-

thorized to carry according to the ship’s certificate”). 
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(27), substantially similar to that of the Directive 2009/20/EC and of the LLMC 

1996, including not only the registered owner, but also the charterer and any 

other natural or legal person responsible for the operation of the vessel (28).  

Although this shortcoming in the coordination appears to be the result of 

a probable blunder by the Italian Legislator, if you were to follow the simple 

literal meaning of the provision, only the “owner” of the ship and not another 

subject who can be qualified as “shipowner”, according to the definition under 

Art. 2, could benefit from the limit of liability for passenger claims, but clearly 

this interpretation is contrary to the rationale of the norm. 

In addition, even if you were to lean towards the thesis for which the Leg-

islative Decree has effectively introduced rules on shipowner’s limitation of lia-

bility (29), it should be noted that there are no provisions as to the limitation pro-

cedure. Furthermore, the provisions in this regard dictated by Articles 620-641 

of the Italian Navigation Code could not be applied, since, the scope of applica-

tion of Art. 275 having become narrower, they remain applicable only for limi-

tation procedures for ships of less than 300 gross tonnage.  

Another problem, still linked to the complex interrelationship between 

norms on the matter, is that Art. 7 of the Italian Navigation Code refers to the 

law of the flag State of the ship for the identification of the discipline applicable 

 
(27) Art. 2, para. 1, lett a): “b) armatore: la persona che figura quale proprietario della nave nel registro 

in cui la nave è iscritta o qualsiasi altro soggetto, persona fisica o giuridica, quale il conduttore a scafo nudo, che 

sia responsabile dell'esercizio di una nave adibita alla navigazione marittima;” (“b) shipowner: the person 

who is the owner of the ship in the register in which the ship is registered or any other person, 

natural or legal person, such as the bareboat charterer, who is responsible for the operation of a 

ship used for maritime navigation;”). 
(28) See A. CLARONI, Il D.Lgs. 28 giugno 2012 n. 111 “Attuazione della Direttiva 2009/20/CE 

recante norme sull’assicurazione degli armatori per i crediti marittimi”: una breve nota di commento, in Rivista 

del Diritto della Navigazione, 2012, p. 1038. 
(29) In Doctrine, inter alia, see: E. FOGLIANI, Il nuovo sistema di assicurazione e di responsabilità 

per i crediti marittimi, in Diritto dei Trasporti, 2014, p. 529 ff.; P. TULLIO, Procedimento di limitazione 

della responsabilità dell’armatore e giurisdizione, in Diritto dei Trasporti, 2016, p. 449 ff.; G.M. BOI, Prin-

cipi e tendenze del diritto marittimo, Torino, 2016, p. 89; A. LEFEBVRE D’OVIDIO, G. PESCATORE, L. 

TULLIO, Manuale di diritto della navigazione, Milano, 2016, pp. 331 – 334; S. ZUNARELLI, M.M. 

COMENALE PINTO, Manuale di diritto della navigazione e dei trasporti, Milano, 2016, pp. 200 – 201; 

M. LOPEZ DE GONZALO, Untitled brief comment to the decision of the Court of Nola issued on 14 February 

2017, in Il Diritto Marittimo, 2018, p. 179.  
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to the shipowner’s liability and the related limitation (30). Therefore, following the 

aforementioned interpretative line, according to which the Legislative Decree 

would also identify the limits of the shipowner’s liability, one would run the risk 

of facing a divergence both between the claims for which the insurance obliga-

tion is laid down, involving also ships that fly foreign flag (31), and those that are 

the claims subject to limitation, which are identified by the law of the flag State 

of the ship, and between the extent of the limit of liability and that of the limit 

to determine the amount of mandatory insurance.  

Moreover, it should be recalled that the discipline laid down in the Legis-

lative Decree on the limitation of liability would in any case appear unable to 

apply to ships flying a foreign flag, since, intervening in the sector of relation-

ships under private law, it would acquire the nature of discipline of international 

private law, thereby being in contrast with the Rome I (32) and Rome II (33) Regu-

lations (34).  

Finally, it should be emphasized that part of the Doctrine has also raised 

some defects of constitutionality of both the Legislative Decree and the Art. 275 

of the Navigation Code, as amended. 

 
(30) Art. 7 of the Italian Code of Navigation provides that: “La responsabilità dell’armatore 

della nave o dell’esercente dell’aeromobile per atti o fatti dell’equipaggio è regolata dalla legge nazionale della nave 

o dell'aeromobile. La stessa legge regola i limiti legali del debito complessivo o della responsabilità dell’armatore o 

dell’esercente anche per le obbligazioni da loro personalmente assunte” (“The liability of the shipowner or 

of the aircraft operator for acts or facts of the crew is governed by the national law of the vessel 

or aircraft. The same law regulates the legal limits of the total debt or of the liability of the 

shipowner or of the operator also for the obligations they have personally assumed”). 
(31) According to Art. 6 of the Legislative Decree no. 111/2012: “Le navi, sia di bandiera 

italiana che estera, rientranti nel campo di applicazione del presente decreto, devono essere provviste di copertura 

assicurativa della responsabilità in relazione ai crediti marittimi di cui all’articolo 4” (“The ships, both flying 

Italian and foreign flag, falling within the scope of this decree, must be provided with liability 

insurance coverage in relation to the maritime claims referred to in Article 4”). 
(32) Regulation (EC) no. 593/2008 of the European Parliament and of the Council of 17 

June 2008 on the law applicable to contractual obligations. 
(33) Regulation (EC) no. 864/2007 of the European Parliament and of the Council of 11 

July 2007 on the law applicable to non-contractual obligations. 
(34) On the subject see: V. PORZIO, La limitazione della responsabilità dell’armatore alla luce 

dell’attuale normativa, in Maritime Aviation & Transport Insurance Review, 2019, No. 1, p. 9. 
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In particular, on the one hand, if one considers that it introduces provi-

sions regarding the shipowner’s limitation of liability, the Legislative Decree 

would seem to violate the Art. 76 of the Italian Constitution, according to which 

“The exercise of the legislative function can not be delegated to the Government 

except in case the delegation provides guiding principles and criteria and only 

for limited time and for defined objects” (35), due to an excess of delegation. The 

Government, indeed, would have gone beyond the delegation received by the 

Art. 18 of the Law No. 217 of 5 December 2011, for the implementation of 

Directive 2009/20/EC (36). The latter, in fact, concerned only the obligation to 

cover insurance, with just a reference to the LLMC 1996, and not the setting of 

the limits of liability of the shipowner (37).  

On the other hand, if Articles 7 and 8 of the Legislative Decree were in-

terpreted as meaning that they do not introduce a limitation of liability, but in-

dicate only the limits for the purposes of insurance coverage, then Art. 12 of the 

Legislative Decree, which reduced the scope of application of Art. 275 of the 

Navigation Code, and Art. 275 itself, would appear to present defects of consti-

tutionality. In fact, theoretically you could say that they could be considered in 

violation of the principles of reasonableness of the laws (Article 3 of the Consti-

tution), excluding from the benefit of the limitation of liability all the owners of 

ships of 300 gross tonnage and more, but not the others, and of respect for the 

constraints deriving from Community legal system and international obligations 

(Article 117, first paragraph, of the Constitution), in light of the statement 

adopted by the Member States expressing their commitment to ratify the LLMC 

1996 (38). 

 

 
(35) The original version states as follows: “L’esercizio della funzione legislativa non può essere 

delegato al Governo se non con determinazione di principi e criteri direttivi e soltanto per tempo limitato e per 

oggetti definiti”. 
(36) Disposizioni per l’adempimento di obblighi derivanti dall’appartenenza dell’Italia alle Comunità 

europee - Legge comunitaria 2010 (Provisions for the fulfillment of obligations deriving from the 

participation of Italy to the European Communities - Community Law 2010). 
(37) V. PORZIO, op. cit., p. 8. 
(38) M. SANNINO, Un’inedita (e non condivisibile) pronuncia del tribunale di Nola sull’applicazione 

analogica dell’art. 275 cod. nav., in Il Diritto Marittimo, 2018, p. 185. 
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5. The decision of the Court of Nola  

 

This issue has been the subject, for the first and only time to date, of a 

decision of the Court of Nola, relating to a case in which the company Gestour 

S.r.l., registered owner and shipowner of the ship “Macaiva”, Italian flagged, with 

a gross tonnage of 495 tons, in the course of a dispute for compensation for 

damages caused by a collision of the vessel occurred on 12th November 2016, 

started the procedure for the limitation of liability before the Court of Nola, 

asking for the analogical application of Art. 275 of the Italian Code of Navigation 

(which, as mentioned above, since 2012 would apply only to ships of less than 

300 gross tonnage). 

The Court of Nola agreed with the shipowner, who argued “[...] Art. 12 of 

the aforementioned Legislative Decree, establishing the limit of 300 gross ton-

nage, intended, as made clear by the travaux préparatoires, to complete the national 

legislation, coordinating it with the 1976 London Convention and the 1996 Pro-

tocol, concerning, in fact, the ships of more than 300 gross tonnage, and on the 

erroneous assumption that this Convention, with the Protocol, had been imple-

mented in our legal system. However, that implementation had not been carried 

out, so that, at present, we would be faced with a maimed system, which regu-

lates the limitation of liability procedure, previously provided tout court, only for 

ships of less than 300 gross tonnage, with unjustified disparity of treatment, and 

only because of the accidentally non performed execution of the Protocol in our 

legal system [...]” (39). 

The Court, indeed, stated: “[...] it is clear that we are facing an incomplete 

regulatory coordination operation, a “lame” surgery. [...] Italy decides to adhere 

to said Protocol [London Protocol 1996], issues the Legislative Decree [more 

 
(39) Literal wording: “[…] l’art. 12 del citato decreto legislativo, stabilendo il limite delle 300 tonnel-

late, intendeva, come reso evidente anche dai lavori preparatori, completare la normativa nazionale, coordinandola 

con la Convenzione di Londra del 1976 e Protocollo del 1996, riguardante, appunto, le navi di dimensioni 

superiori a 300 tonnellate, e sul presupposto erroneo che tale convenzione, con il Protocollo, fossero stati eseguiti 

nel nostro ordinamento. Tuttavia, tale esecuzione non era stata effettuata, sicché, allo stato, ci troveremmo di fronte 

ad un sistema monco, che disciplina la procedura di limitazione di responsabilità, prima prevista tout court, 

soltanto per le navi inferiori a 300 tonnellate, con ingiustificata disparità di trattamento, e soltanto in ragione 

della mancata, e casuale, non esecuzione del protocollo nel nostro ordinamento […]”. 
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correctly, the “Law”] No. 201 of 23 December 2009, which authorizes the Pres-

ident of the Republic to ratify and gives full and complete execution to the Pro-

tocol, once ratification has been finalized, delegating the Government to issue 

Legislative Decrees implementing the Protocol. However, the decrees are not 

adopted within the deadline provided by the delegation, and the Protocol re-

mains unratified, despite the clear “intentio legis” to give full and complete execu-

tion […]. At that point, coordinating, or with the illusion of coordinating the 

regulatory framework resulting from an international treaty, and reserved for 

ships exceeding 300 tons, with the national regime, at that point residual, the 

Legislator modifies Art. 275 of the Italian Code of Navigation, which remains 

confined to vessels of not more than 300 tons. But the Legislator has in fact 

expressed his full desire to keep the shipowner’s limitation of liability regime, 

conforming it, indeed, for ships exceeding 300 tons, to international law and to 

the relevant and current treaties. Given this unequivocal will, the Art. 275 shall 

be interpreted in such a way as to allow the shipowner to access the special lia-

bility regime. And this because there would otherwise be an unreasonable dis-

parity in treatment between the shipowners, thus infringing Art. 3 of the Con-

stitution. […] there is, in other words, an unrevoked willingness to adhere to an 

international treaty, with respect to which an interpretation of domestic law in 

clear contrast with the same international treaty have a totally unreasonable re-

sult. That would be a violation obviously not imputable as an unlawful behavior 

to Italy, but would be contrary to the purpose of the Convention and the Pro-

tocol, which our country fully shares, therefore the unitary “voluntas legis” shall 

be reconstructed in line with these assumptions. Hence, there are elements to 

affirm the analogical application of Art. 275 of the Italian Code of Navigation” 

(40). 

 
(40) Literal wording: “[…] è evidente che siamo di fronte ad una incompiuta operazione di coordina-

mento normativo, di chirurgia “azzoppata”. […] L’Italia decide di aderire a detto Protocollo [London Protocol 

1996], emana il Decreto Legislativo del 23.12.09 n. 201, il quale autorizza il Presidente della Repubblica alla 

ratifica e dà piena ed intera esecuzione al protocollo una volta effettuata la ratifica, delegando il governo all’ema-

nazione di decreti legislativi attuativi del Protocollo. Tuttavia i decreti non vengono adottati nel termine sancito 

dalla delega, e il Protocollo resta non ratificato, nonostante la chiara “intentio legis” di darne piena ed integrale 

esecuzione […]. A quel punto, coordinando, o illudendosi di coordinare, il regime normativo derivante da un 

trattato internazionale, e riservato alle navi superiori a 300 tonnellate, e il regime interno, a quel punto residuale, 
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In short, the Court found that there was a regulatory gap for ships with a 

gross tonnage of 300 tons and over, and consequently considered that it had to 

fill this blank, bearing in mind the clear intention of the Legislator to implement 

the LLMC 1996, admitting the limitation of liability for all ships. The Court 

therefore decided to apply by analogy Art. 275 of the Italian Navigation Code to 

those vessels. 

The decision of the Court presents at least one critical profile, which, in 

my opinion, leads to disagree with the solution proposed. 

It should be noted, in fact, that pursuant to both Art. 1 of the Italian Nav-

igation Code and Art. 12 of the Italian Disposizioni sulla legge in generale (Provisions 

on the law in general) the analogy (41) is a residual criterion for the application 

and interpretation of the sources of law. The aforementioned Articles, respec-

tively, provide that: “in the matter of maritime, inland and air navigation, the 

present code, laws, regulations, corporate rules and the uses related thereto shall 

apply. If there are no provisions of navigation law and there are no rules appli-

cable by analogy, civil law applies” (42); “in applying the law one can not attribute 

to it any other meaning than that made clear by the proper meaning of the words 

 
il legislatore modifica l’art. 275 cod. nav., che resta confinato alle sole navi di stazza non superiore a 300 tonnel-

late. Ma il legislatore ha di fatto manifestato la piena volontà di mantenere vigente il regime di limitazione di 

responsabilità dell’armatore, conformandolo anzi, per le navi superiori a 300 tonnellate, al diritto internazionale 

e ai trattati pertinenti e vigenti. Tenuto conto di tale volontà non equivoca, l’art. 275 deve essere interpretato in 

modo da consentire all’armatore di accedere allo speciale regime di responsabilità. E ciò perché, diversamente 

opinando, vi sarebbe un’irragionevole disparità di trattamento degli armatori marittimi, con violazione dell’art. 3 

della Cost. […] esiste, cioè, una volontà di aderire ad un trattato internazionale, non revocata, rispetto alla quale 

un’interpretazione del diritto interno in palese contrasto con il medesimo trattato internazionale si rivelerebbe 

totalmente irragionevole. Violazione ovviamente non imputabile quale illecito all’Italia, ma contraria allo scopo 

della Convenzione e del Protocollo, che il nostro paese pienamente condivide, sicché l’unitaria “voluntas legis” va 

ricostruita coerentemente con tali assunti. Sussistono, pertanto, gli elementi per affermare l’applicazione analogica 

dell’art. 275 cod. nav.”. 
(41) The interpretation by analogy, which concerns the application of a rule to cases that 

do not fall within its scope, should not be confused with extensive interpretation, which gives 

the norm a broader meaning than that deriving from literal interpretation. 
(42) Art. 1 of the Italian Code of Navigation: “in materia di navigazione marittima, interna ed 

aerea, si applicano il presente codice, le leggi, i regolamenti, le norme corporative e gli usi ad essa relativi. Ove 

manchino disposizioni del diritto nella navigazione e non ve ne siano di applicabili per analogia, si applica il 

diritto civile”. 
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according to the connection between them, and by the intention of the Legisla-

tor. If a dispute can not be decided by a specific provision, one has to do with 

the provisions governing similar cases or analogous matters [...]” (43). 

Well, Art. 275 of the Italian Navigation Code, as amended in 2012, literally 

provides only for shipowners of ships of less than 300 gross tonnage the possi-

bility of limiting their liability. Therefore, the fact that there is a provision of 

maritime law regulating this matter and that the provision itself is clear would 

already exclude the possibility of making use of the analogy.  

Moreover, on the subject of interpretation of the norms, there is an addi-

tional criterion, dictated by Art. 14 of the Disposizioni sulla legge in generale, for 

which “the criminal laws and those that make exception to general rules or to 

other laws do not apply beyond the cases and times considered by themselves” 

(44). Given that the system of shipowner’s limitation of liability is intrinsically 

characterized to a certain extent by the exceptionality, this is a further reason for 

excluding the use of the tool of the analogy: therefore the reasoning carried out 

by the Court of Nola does not seem to be correct (45). 

 

 

6. Concluding remarks  

 

The above paragraphs show a regulatory framework on the subject made 

particularly complex by the interrelation of rules of international, EU and na-

tional origin and by likely misunderstandings on the part of the Legislator, who 

had to implement them in the Italian legal system. Obviously, the resulting reg-

ulatory uncertainty can have a very negative impact on the shipping sector. 

 
(43) Art. 12 of the Disposizioni sulla legge in generale: “nell’applicare la legge non si può ad essa 

attribuire altro senso che quello fatto palese dal significato proprio delle parole secondo la connessione tra esse, e 

dalla intenzione del legislatore. Se una controversia non può essere decisa con una precisa disposizione, si ha 

riguardo alle disposizioni che regolano casi simili o materie analoghe […]”. 
(44) Art. 14 of the Disposizioni sulla legge in generale: “le leggi penali e quelle che fanno eccezione a 

regole generali o ad altre leggi non si applicano oltre i casi e i tempi in esse considerati”. 
(45) In Doctrine see: M.M. COMENALE PINTO, op. cit., pp. 845 – 846; M. SANNINO, op. cit., 

p. 182 ff., with a specific focus on the difference between special and exceptional norms as well. 
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Therefore, in order to mitigate this risk, a compromise solution should be iden-

tified that allows on the one hand consistency with the intention of the Legislator 

while being respectful of the principles of interpretation of the rules and of the 

legal system as a whole, and on the other to reduce the legal uncertainty that has 

affected shipowners in recent years. 

Waiting for legislative intervention by the Italian Parliament and Govern-

ment, according to their respective competences, aimed at completing Italy’s ac-

cession procedure to the LLMC 1996 (46), I would suggest that the best choice (47) 

is to consider the limitation of liability applicable also to shipowners of ships of 

300 gross tonnage and over. In fact, Articles 7 and 8 of the Legislative Decree 

No. 111/2012, even if they are contained in a regulatory body intended mainly 

to implement Directive 2009/20/EC on the shipowners’ mandatory insurance, 

having regard to their literal wording, which reproduces the list of limits con-

tained in Articles 6 and 7 of the LLMC 1996, without specifying that they should 

be taken as a parameter for the minimum compulsory insurance coverage, seem 

to reintroduce the limitation of liability for shipowners of ships of 300 gross 

tonnage and more, which at the same time had been eliminated from the text of 

Art. 275 of the Italian Navigation Code.  

 

 

Massimiliano Musi 

Senior Research Fellow with Tenure in Navigation Law 

University of Teramo 

 

 

 

 

 

 
(46) The Associazione Italiana di Diritto Marittimo (AIDIM) in September 2018 sent a com-

munication to the competent authorities on the point.  
(47) Also confirmed by a good part of the already quoted Doctrine. 
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Claims Made Insurance Policies in the Shipping Industry* 

  

 

ABSTRACT 

 

Most of the insurance policies that are stipulated in the shipping industry 

(for instance Hull & Machinery and P&I covers) are drafted on an act committed 

or on loss occurrence basis. 

On the other hand, the civil liability of many professionals operating in 

shipping (such as ship agents, brokers, ship managers, surveyors, meteo fore-

casters, etc.) is assured on a claims made basis. 

The paper provides a brief overview of the claims made standard clauses 

offered to shipping professionals and focuses on some legal issues to be consid-

ered when a claims made policy is stipulated.  

 

SUMMARY: 1. Act committed / loss occurence Vs. claims made insurance poli-

cies. - 2. Possible variants of claims made policies. - 2.1. Retroactivity. - 2.2. The “sunset 

clauses”. - 2.3. The “deeming clauses”. – 2.4. Claims made and reported. - 3. Claims 

made policies: pros and cons. - 4. Claims made insurance policies and civil law jurisdic-

tions: a difficult relationship. - 5. Claims made insurances in the shipping industry. - 6. 

The ITIC insurance conditions. - Bibliography. 

 

 

1. Act committed / loss occurence Vs. claims made insurance policies  

 

Most of the insurance policies currently available on the market may be 

divided into two groups depending on the mechanism of the relevant covers: on 

one hand the act committed or loss occurrence policies, on the other hand the 

claims made insurances. 

Under an (harmful) act committed insurance contract the Insurers cover 

the conduct of the insured during the period of insurance; the loss occurrence 

 
* This article has been submitted to double blind peer review. 
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system is very similar and the prerequisite of the indemnity is the circumstance 

that loss occurred during the period of insurance. 

As the center of attention will be on liability insurances with an Italian 

perspective being followed, it is worth mentioning that in 1942 the Italian Leg-

islator, while regulating the matter of liability insurance, adopted the act com-

mitted / loss occurrence mechanism as the standard model of insurance. 

In fact, art. 1917 of the Italian Civil Code provides: “In liability insurance the 

insurer is bound to indemnify the insured for the damages which the latter must pay to a third 

person because of events occurring during the insurance period and resulting in the liability 

referred to in the insurance contract. (…)”. This is an evidence of civil law legal systems’ 

preference for the act committed / loss occurrence mechanism. 

On the other hand, it has to be noted that the Italian Civil Code gives 

some relevance – as far as the time-bar issue is concerned - to the time when the 

claim of the injured third person is made. In particular Art. 2952, 3 of the Italian 

Civil Code states: “In liability insurance, prescription runs from the day on which the injured 

third person requested compensation from the insured or instituted an action against him”.  

Quite to the contrary, in a claims made insurance cover the time of the 

claim is crucial: the Insurers cover only the claims first made or intimated to the 

insured during the period of insurance. 

As far as a claims made policy is concerned, many circumstances should 

occur in order to make the Insured entitled to get payment of the indemnity, but 

only the time of some of said circumstances will be decisive in ascertaining if the 

Insurers are bound to pay the indemnity. 

First of all, a harmful act is to be committed by the insured, but the time 

of said act may not be crucial. Then an event causing the loss to the third party 

should occur, but again the time when the loss occurs may not be significant 

when the claims made mechanism operates. 

Also the time when the third party becomes aware of the loss, may well 

have no relevance in order to identifying the Insurers who are under the obliga-

tion to pay indemnities under a claims made policy. 

Finally, the Insurers’ obligation arises only when the third party’s claim is 

made to the Insured, the time of the third party’s claim being therefore funda-

mental. As a matter of principle, the claims made cover will operate only if the 
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time when the claim made by the injured third person is received by the Insured 

falls within the insurance period. 

 

 

2. Possible variants of claims made policies 

 

When a claims made policy is stipulated the parties have many instruments 

(i.e. clauses or provisions) to limit or extend the relevant coverage (1). 

 

2.1. Retroactivity  
 

First of all, a period of retroactivity may be agreed. A standard clause 

granting unlimited retroactivity to a claims made policy reads: “…the Insurance 

Company shall be liable for any claim first made to the insured during the period of insurance, 

whenever the fact giving rise to the claim occurred”. Such a clause makes the Insurers 

liable to indemnify the claims received by the Insured during the insurance pe-

riod, irrespective of the time when the harmful act of the Insured that gave rise 

to the claim was committed. 

Obviously, the period of retroactivity may be limited, so that – for instance 

– the liability of the Insurers may be limited to the claims that are addressed to 

the Insured during the insurance period, provided the harmful act that gave rise 

to the claim was committed not earlier than 3 years before the beginning of the 

first insurance period. 

As an alternative, the insurance policies may provide the exclusion of the 

retroactivity; in such a case the Insurers shall indemnify only the claims that are 

made to the Insured during the period of insurance and arise from acts, omis-

sions or circumstances occurred during the period of insurance. 

 

 
(1) Many of the provisions extending or limiting the standard claims made insurance were 

considered by G. BOGLIONE during the speech “La parola finale delle S.U. sulla copertura claims 

made?” at the Seminar “Recenti sviluppi in tema di assicurazioni di cose e di responsabilità” that was orga-

nized by the Associazione Italiana di Diritto Marittimo – AIDIM and was held in Genoa on 13 

March 2019. 
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2.2. The “sunset clauses” 

 

Most of the claims made policies contain a clause stating that - in case of 

cessation of professional activities or business - the Insured has the option to 

pay an additional premium and extend the coverage to claims notified after the 

period of insurance (the so-called “sunset clauses”). The “sunset” insurance pe-

riod is normally equal to the time bar of civil liability towards third parties in 

order make the Insurers bound to pay any possible claims notified to the Insured 

before the lapse of the relevant time-bar period. 

 

2.3. The “deeming clauses” 

 

There is another clause that somehow extends the time-limit of the claims 

made coverage and could make the Insurers liable to pay claims that are made 

after the agreed period of insurance, provided the Insured notified the Insurers 

during the period of insurance of any circumstances which are likely to give rise 

to a claim. It is the “deeming clause”. 

The wording of a standard deeming clause reads as follows: “Circumstances 

notified to the Insurers during the period of insurance as circumstances which are likely to give 

rise to a claim shall be deemed to be a claim first made during the policy period if they subse-

quently give rise to a claim after the expiry of the policy”.  

 

2.4. Claims made and reported 

 

As mentioned above, in claims made insurances the time when the dam-

aged party’s claim is made is of essence, but another time would be crucial to the 

Insured’s right to indemnity, this being the time when the third party’s claim is 

notified to the Insurers.  

It is quite common for the Insurers to stipulate that the claim is to be 

“made and reported” within the period of insurance. In such a case the sole 

circumstance that the third party makes the claim against the Insured within the 

period of insurance is not sufficient to make the Insurers liable to pay, unless the 

Insured notifies the claim to the Insurers before the expiration of the insurance 
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period. Obviously, the claims made and reported policies may lead to not negli-

gible troubles for the Insured if the damaged party makes its claim when the end 

of the insurance period is approaching, because of the need of an immediate 

notification of the claim to the Insurers (2). 

 

 

3. Claims made policies: pros and cons 

 

Notoriously the introduction and the success of the claims made policies 

is due to many advantages that the claims made mechanism grants to the Insur-

ers. 

First of all, in the last decades the insurance companies had to face a new 

phenomenon: the latent long-term risks (3).  

The asbestos diseases are a paradigmatic example, sadly known in the ship-

ping industry. Since the mesothelioma develops some 30/40 years after the ex-

posure to asbestos it happened that many liability Insurers agreed or were forced 

to pay severe amounts under insurance policies that were stipulated decades be-

fore the claims were made to the Insured.  

Latent long-term risks concern many other areas, for instance product li-

ability, pollution liability… 

In the said contexts the claims made mechanism facilitates the risk evalu-

ation, grants to the Insurers a reliable time limit to the insurance obligation and 

the related financial costs (technical provisions of insurance companies) and pre-

vents the cases of double insurance.  

 
(2) See G. FACCI, Le clausole claims made and reported ed il difficile equilibrio con la disciplina sull’ob-

bligo di avviso di sinistro, in Responsabilità civile e previdenza, 2018, p. 1474. 
(3) The Judges of the Italian Supreme Court recall that the claims made clause was devised 

by the US insurance brokers in the mid of ’80 in order to try and mitigate the effects of a number 

of decisions rendered by the American Courts in that period. In the case Eli Lilly vs. The Horne 

Insurance Company the Supreme Court of Indiana on 12 September 1985 for the first time decided 

that the damages that were caused by the sale of a noxious medicine were to be indemnified by 

all the Insurers of the producing company who stipulated the insurance covers starting from the 

date when the medicine was sold first up to the date when the harmful effects firstly appeared. 

See. Court of Cassation 19 January 2018, n. 1465. 
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From the Insured perspective the claims made policies may provide some 

advantages too – when a retroactivity period is agreed – because of the chance 

to adjourn the limit of the insurance coverage taking into account the changes 

of laws and decisions of the Courts in adjudging (higher) damages. A claims 

made policy providing a retroactivity period may also make the Insurers bound 

to indemnify claims arising out of wrongful acts that were committed by the 

Insured when the liable party was not insured yet. 

On the other hand, the “claim made system” may lead into difficulties the 

Insured, particularly when he is forced to change the insurance company. 

In fact, it is a common provision in the insurance contracts the faculty of 

the Insurers to terminate the contract after a claim is reported. 

When such a termination occurs the professional / company is forced to 

seek a new insurance company and while negotiating the intended Insured will 

be subject to the duty of full disclosure (4). Then the intended new Insurers - once 

made aware of the previous claims – would be very reluctant in stipulating the 

contract and furthermore in granting any retroactivity to the cover (5). As a con-

sequence, the professional / company, notwithstanding the possible continuity 

between the insurance periods, may be exposed to “holes” in the insurance cov-

erage. 

 

 

4. Claims made insurance policies and Civil Law jurisdictions: a difficult relationship 

 

Due to - among the others – the critical issues mentioned above, the civil 

law jurisdictions showed to be very cautious (in many case unfavorable) to the 

introduction of claims made clauses in the insurance industry. 

For instance, the Italian Courts during the last 15 years changed many 

times their approach and raised many critics towards the claims made insurances. 

 
 (4) Art. 1892 of the Italian Civil Code reads «If the contracting party, fraudulently or through 

gross negligence, misrepresents or fails to disclose circumstances which, if known to the insurer, would have caused 

him to withold his consent to the contract, or to withold his consent on the same conditions, the insurer can annull 

the contract». 
(5) See G. FACCI, Le clausole claims made ed i c.d. “fatti noti” nella successione di polizze, in Respon-

sabilità civile e previdenza, 2017, p. 760.  
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The ruling against the claims made clauses were various and even contra-

dictory; some of them may be summarized as follows (6): 

a) claims made clauses are null because they are in breach of art. 1895 

of the Italian Civil Code (7) and make it possible to insure risks that are already in 

place when the insurance contract is stipulated (Tribunal of Rome, 1 August 

2006, n. 16975; Tribunal of Rome, 5 January 2007, Court of Cassation 13 March 

2014, n. 5791); 

b) claims made clauses are null because they are in breach of art. 1917 

of the Italian Civil Code (8). The Civil Code provides an “act committed / loss 

occurrence” model of liability insurance and the provisions of art. 1917 should 

be considered mandatory (Tribunal of Bologna, 2 October 2002, Tribunal of 

Genoa, 8 April 2008); 

c) since the claims made insurances derogate from the model provided 

by art. 1917 of the Italian Civil Code they are subject to the provisions of art. 

1322, 2, of the Italian Civil Code (9), so that they should be considered valid but 

for the case that a case-by-case analysis finds the single clause not worthy of 

protection according to the principles of the Italian legal system (Court of Cas-

sation, 15 March 2005, n. 5624; Court of Cassation 22 March 2013, n. 7273; 

Court of Appeal of Milan 12 April 2013, n. 7273); 

 
(6) F. LAPENNA, Clausola claims made, in RIDARE – Risarcimento Danno Responsabilità, 2019, 

provides an extended retrospective analysis of the ruling of Italian Courts concerning the claims 

made clauses. See also V. AMENDOLAGINE, La clausola claims made nella giurisprudenza, in Giur. 

It., 2018, p. 217; F. MARTINI, La claims made, nella rc professionale, vive e lotta con noi, in RIDARE – 

Risarcimento Danno Responsabilità, 2017. 
(7) Art. 1895 of the Italian Civil Code provides that “The (insurance) contract is void if the risk 

has never existed or has ceased to exist before the making of the contract”. 
(8) Art. 1917, second paragraph, of the Italian Civil Code reads: “In liability insurance the 

insurer is bound to indemnify the insured for the damages which the latter must pay to a third person because of 

events occurring during the insurance period and resulting in the liability referred to in the insurance contract.”. 
(9) Article 1322 of the Italian Civil Code deals with the contractual autonomy of the parties 

and reads “The parties can freely determine the contents of the contract within the limits im-

posed by the law. The parties can also make contracts that are not of the types that are particu-

larly regulated, provided that they are directed to the realization of interests worthy of protection 

according to the legal order”. 
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d) having considered the circumstances of the relevant case the Judge of 

the merits may ascertain that the relevant claims made clause is vexatious (10), so 

that it is null unless the Insured approves it specifically in writing (Court of Cas-

sation 15 March 2005, n. 5624);  

e) the claims made clause is vexatious because it limits the liability of the 

Insurers (Tribunal of Milan, 21 April 2009, n. 5235; Tribunal of Rome, 10 April 

2013); 

f) if a Judge decides that a claims made clause is null the relevant insur-

ance contract should be governed by art. 1917, 1, of the Italian Civil Code so 

that the Insurers of the time when the wrongful act was committed should be 

bound to indemnify the damaged party (Tribunal of Milan 21 April 2009, Court 

of Appeal of Milan, 20 July 2012, n. 2655); 

g) if a Judge decides that a claims made clause is null the relevant insur-

ance contract shall be declared entirely null, because the Insurers would have not 

stipulated the insurance contract at the same economic conditions if the claims 

made clause was not agreed. The Insured is entitled to get repayment of the 

insurance premium but the Insurers are not bound to indemnify (Court of Ap-

peal of Rome 18 January 2012, n. 312); 

h) the claims made clause is an atypical, lawful and non-vexatious provi-

sion, but a case-by-case analysis is necessary in order to verify that the relevant 

claims made contract is worthy of protection according to the principles of the 

Italian legal system, as per art. 1322 of the Italian Civil Code (United Sections of 

the Court di Cassation 6 May 2016, n. 9140). 

Recently the United Sections of the Court of Cassation (Court of Cassa-

tion, 24 September 2018, n. 22437) adopted a more favorable approach and de-

cided that the claims made policies are a particular species of out of the genus of 

the insurances indemnifying damages (governed by art. 1904 of the Italian Civil 

Code); then the “worthiness” analysis requested by article 1322, 2 of the Italian 

Civil Code is not necessary. This notwithstanding the Judges of the Italian Su-

preme Court evidenced that – based on a case-by-case approach - the possible 

malfunctioning of the particular claims made policy under scrutiny may lead the 

 
(10) As per article 1341 of the Italian Civil Code vexatious clauses have no effect unless 

they are specifically approved in writing by the other party. 
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Judge of the merits to adopt a number of remedies: from the award of damages 

to the Insured due to the Insurers pre-contractual or contractual liability, to the 

declaration of the entire of partial nullity of the relevant insurance contract (11). 

The Legislators in civil law jurisdictions showed to be cautious too as a far 

as claims made insurances are concerned and imposed some conditions to the 

introduction of such an insurance model (12). 

In France the Law 30 December 2002, n. 1577 (the so-called Loi About) 

deals with medical malpractice liability and provides that the relevant insurances 

may contain the so-called “base reclamation” clauses, provided an unlimited ret-

roactivity period is granted and the coverage is continued for at least 5 years after 

the last insurance period (“garantie subsèquente”). The French Legislator im-

poses that a 10 years sunset clause is agreed if a professional dies or ceases 

her/his activity. 

Few months later, always in France, the Law 1 August 2003, n. 706 (“Se-

curitè Financierè”) amended the Code des Assurances and introduced – with spe-

cific reference to professional and industrial liability only – the “base reclama-

tion” insurance mechanism, but a mandatory 5 years duration of the relevant 

insurance contract was introduced. 

In Spain deep discussions between scholars and Judges about the validity 

of claims made clauses led the Legislator to amend article 73 of L. 8 November 

1995, n. 30 on Private Insurances and to affirm the validity of two groups of 

claims made clauses limiting the rights of the insured parties: 1) the ones oper-

ating after the period of insurance and extending the coverage up to a limited 

period after the insurance period expired and 2) the others providing retroactiv-

ity to the cover, so that a damaging event is covered even if it occurred before 

the stipulation of the insurance contract, provided the relevant claim is made 

during the insurance period. 

 
(11) Many scholars commented Court of Cassation United Sections, 24 September 2018, 

n. 22437, among the others N. DE LUCA, Clausole claims made: sono tipiche, ma di tutto si può abusare, 

in Foro it., 2018, p. 3033; A. PALMIERI, R. PARDOLESI, Claims made nel post-diritto, in Foro it., 2018, 

p. 3512; A. CANDIAN, Ultima tappa (per ora) nella saga delle claims made, in Foro it., 2018, p. 3519. 
(12) See Court of Cassation United Sections, 24 September 2018, n. 22437. 
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From an “Italian” perspective reference is to be made to the Ministerial 

Decree 22 September 2016 regulating the lawyers’ duty to stipulate a liability 

insurance and providing some mandatory contents of such cover. 

Article 2 of said Decree states that the relevant claims made insurance 

cover is to provide: 1) an unlimited retroactivity period; 2) a 10 years “sunset 

clause”; 3) the exclusion of the Insurers’ faculty to terminate the contract after a 

claim is made or an insurance indemnity while the insurance period or the “sun-

set clause” period is pending. 

 

 

5. Claims made insurances in the shipping industry 

 

Most of the insurance contracts managing the risks of the shipping sector 

(P&I, H&M, Cargo insurances) provide coverages that are based on the loss 

occurrence or act committed mechanism. 

On the other hand, industrial and professional liability is a paradigmatic 

context where claims made policies are spreading around the world and there is 

a huge number of professionals operating in the shipping industry. Among the 

others the following categories may be mentioned: naval architects, new building 

supervisors, ship agents, ship brokers, ship managers, shipping pool managers, 

marine registries, claim and loss adjusters, marine consultants, professionals 

providing services to the yacht industry, etc. 

All of these professionals are aware that the operation of ships and yachts 

involves significant costs and earnings so that any error in performing their ac-

tivities may lead to huge damages suffered by clients and / or other parties (13). 

 
(13) The International Transport Intermediaries Club Ltd website mentions many exam-

ples of ship agents’ errors likely to occur: misdirection of cargo (containers sent to Santiago in 

Chile, instead of San Diego in California, USA); wrong port information provided; bill of lading 

drafting errors (freight marked ‘prepaid’ instead of ‘collect’ or failure to insert clause for on-deck 

stowage); reefer temperature problems (set to +20° instead of -20°); manifest errors (weight 

shown in kilograms instead of pounds, resulting in customs fines); incorrect freight quotations 

(quote for Bilbao in Spain instead of Balboa in Panama. The line could claim any shortfall in 

freight from the agent); mistaken release of cargo (wrong person, incorrect documents).Among 

possible ship manager’s errors ITIC website mentions the following ones: failure to maintain the 
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In such circumstances the issue of insurance may be crucial and it may be crucial 

too to liaise with an Insurer who is aware of the peculiarities of the shipping 

sector. 

 

 

6. The ITIC insurance conditions  

 

The International Transport Intermediaries Club Ltd (commonly known 

as ITIC) (14), is among the most experienced Insurers providing coverage to ship-

ping professionals and logistic operators. 

A brief comment of the ITIC insurance conditions therefore follows, with 

specific attention to the clauses concerning the claims made mechanism. 

As far as the claims made operation and the period of insurance is concerned 

the Sample of ITIC Certificate of Entry at clause 5.0 provides two alternative 

solutions and states that “…the Club shall not be liable for any claim notified during the 

period of insurance if the act, omission or circumstances giving rise to the claim occurred prior 

to period of insurance / date to be agreed”. 

Then the Insurers reserve their right to grant a retroactivity period to the 

intended Insured. The retroactivity of the cover will likely be conditioned to: 1) 

payment of a higher premium; 2) evidence that the intended Insured held an 

insurance coverage during the period retroactivity to be agreed; 3) a favorable 

track record showing no / few and minor claims in the past. 

As far as the claims notified to the Insurers after the expiry of the insur-

ance period are concerned Part 7, Rule 16.3.5 of the ITIC terms says that if no 

agreement on the renewal of the insurance is reached prior to the expiry, the 

insurance ceases with effect from the expiry date. 

 
ship (for instance the damage due to a delay to the repair of a ship); appointment of unqualified 

crew (if the crew are not certified to perform the jobs for which they are hired, the owner will 

be in breach of the terms of his insurances and the ship manager could be liable); failure to 

arrange insurance (ship managers may receive claims from banks or ship owners for negligence 

in failing to arrange adequate insurances); error in fixing the ship (for example a ship with a 

Cyprus flag being fixed to discharge in Turkey). 
(14) Reference is made to the Rules 2017 and the Certificate of Entry of the International 

Transport Intermediaries Club Ltd (ITIC) that were available on ITIC website in May 2019. 
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However, the Rules provide also – as an alternative - that the managers of 

the Club “may agree in writing to continue to hold the Members covered on expiring terms as 

stated in the relevant Certificate of Entry for such period and subject to payments of any 

amount, which the managers may in their discretion require”. Based on the latter provision 

the intended Insured may negotiate with ITIC the time extension of the cover 

and the insertion of a so called “sunset cover”. 

Part 2, Rule 3.1 Claims made, of ITIC Rules provides that the Member is 

insured only if the risk arises directly from a claim first made or intimated to the 

Member and notified to the managers during the period of insurance. It makes 

it clear that the claim is to be made and reported to the Insurers within the rele-

vant period. 

Said Rule 3.1, at letter (b), contains a “deeming clause” providing that a 

claim made against or intimated to the Insured after the period of insurance is 

covered if it arises out of circumstances that were notified to the managers dur-

ing the period of insurance as circumstances likely to give rise to a claim. 

Finally, it was mentioned how disclosure of information may be crucial 

while stipulating an insurance contract.  

Part 7, Rule 17.1 of the ITIC rules deals with this specific issue: the in-

tended Members “are under a duty to ensure that any information given to the Club leading 

to the issue of any Certificate of Entry is in all material respects complete and accurate and 

represents a fair representation of the risk”.  

 

 

Lorenzo Pellerano 

Lawyer in Genoa 
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Institute Cargo Clauses 2009: an Opportunity for a Recast?* 

 

 

ABSTRACT 

 

It has now been a decade since the Institute Cargo Clauses (ICC) (A, B 

and C) (01/01/2009) were updated from the previous one in 1982. Therefore, 

the aim of this paper is to analyze whether or not there is the need to revise the 

ICC 2009; and if there is a need for starting a review, which clauses of the ICC 

2009 might be improved and how in order to attain a higher degree of legal 

certainty in this context. After analyzing the major changes among the ICC 1982 

and ICC 2009, I concentrated my research on several provisions and on the is-

sues that might arise from both academic and market perspective. In fact, after 

reading different sources, I had the chance to understand that, from the market 

practice perspective and especially from the underwriter’s point of view, they 

seem quite happy with the improvements that the ICC 2009 achieved in com-

parison with the previous. Moreover, it was really interesting to see that even 

whether the assured (and/or his/her broker) and the insurer might have some 

divergences, they could still agree to write back some provisions and/or not in-

clude those in the policy.  

The following chapters will try to give an overview of the most relevant 

provisions with the consequent issues emerging from the clauses. In fact, the 

first part is dedicated to the exclusions while the second part is focused on the 

new Duration Clause which is the most meaningful modernization in the ICC 

2009. Finally, there are some brief considerations about the other provisions 

which had been developed compared with the previous ICC 1982 and which do 

not need to be reviewed yet. 

 

SUMMARY: 1. Introduction. – 2. All risks and exclusions. – 2.1. Insufficiency or 

unsuitability of packing or preparation. – 2.2. Inherent vice. – 2.3. Loss caused by delay. 

 
* This article has been submitted to double blind peer review. 
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– 2.4. Insolvency or financial default. – 3. The New Duration Clause. – 3.1. Commence-

ment of the risk. – 3.2. The ordinary course of transit. – 3.3. The termination of the 

risk. – 4. Final consideration. – 5. Conclusion. – Bibliography. 

 

 

1. Introduction 

 
On the 1st of January 2009 the new Institute Cargo Clauses (A, B and C) 

came in force after being updated from the previous ones in 1982. After ten 

years since these clauses have been in operation, it seems useful to analyze if 

there is the need to modify and to revise those provisions.  

Therefore, the aim of this paper is to attempt to provide an overview of 

the most significant clauses with the connecting issues that might arise.     

 

   

2. All risks and exclusion 

 

Not every untoward coincidence that might affect the cargo during the 

carriage is covered by the all risks cargo insurance. The term “all risks” is subject 

to intimated restrictions that limit the cover to loss or damage to the goods due 

to a fortuitous exterior misfortune or accident. Furthermore, it is due to the 

market practice whether determined risks are kept out from all risks cover (1). 

The following chapters analyze some of the general exclusions such as: 

insufficiency of packing, inherent vice, loss cause by delay and insolvency which 

during this interval of time are giving rise to some issues. The duration of the 

cover has been extended in the improved ICC 2009 which also modified the 

exclusions in the insurance for insufficiency of packing, insolvency or financial 

default of the carrier and unseaworthiness and unfitness of the ship or convey-

ance for the carriage of the goods.   

 

 

 
(1) See MIA 1906 s. 55(2)(b) and (c); ICC Cl. 4, 5, 6 and 7. 
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2.1. Insufficiency or unsuitability of packing or preparation 

 

Some of the most interesting and useful improvements to the ICC 2009 

concern insufficiency of packing and the exclusions under the Cl. 4.3. This is 

due to the rise of transportation of containerized goods which has displayed 

trials to modern transportation law and in the common law. Throughout the 

years the packing itself has improved significantly and become more accurate 

when cargo is also carried during lengthy transports (2). 

A noticeable disadvantage of this containerization is that, while the tradi-

tional pilfering has become more difficult for the casual thief, it is more chal-

lenging to assess visible defects or damage which might make it complex to iden-

tify causation when the goods reach the destination damaged (3). 

Therefore, some questions necessarily arise about how the damage took 

place and one hypothetical answer is often referred to the insufficient packaging. 

Together with the inherent vice, packaging issues might deal a lethal blow to the 

insured’s claim where the insufficiency or inherent vice incorporated in the pol-

icy is enforced by the insurer to discharge the obligation to indemnify, due to 

the fact that for the assured will almost be impossible to meet the required test 

for causation i.e. the proximate cause. 

The updated packaging Clause is configurated to solve some known issues 

relating to these problems. In particular, Cl. 4.3 offers coverage where the in-

sured has utilized a third-party contractor in order to load cargo consequently to 

the attachment of coverage. It is still questionable how to distinguish the em-

ployees from the independent contractors. Even if it is fairly mentioned in Cl.4.3 

that an independent contractor is not an employee, but of course, in practice it 

is not often easy to determine the difference between an employee and an inde-

pendent contractor (4). 

For further discussion let us assume the packing was started by an inde-

pendent contractor and the insufficiency of packing is the cause of the loss or 

 
(2) S.H. MARSDEN, The Institute Cargo Clauses (A) 2009: Recontextualized, in European insurance 

law review, 2013, p. 34. 
(3) Ibidem. 
(4) K.S. VISHWANATH, Insuring Cargoes A practical guide to the law and practice, Edinburgh, 

2013, p. 273. 
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damage. According to Vishwanath, we might have four different statements: a) 

whether packing units are furnished in advance before the cargo is “first moved” 

from its storage place in the warehouse, the loss or damage will not be recover-

able; b) if after having removed the goods, the packing is started by an independ-

ent contractor into the warehouse, the hypothetical claim is due, as this is later 

the commencement of the cover; c) comparatively, whether a transformer is 

stored on the ground of the warehouse and is bolted into a bunk by an inde-

pendent contractor, the consequent claim would be due; d) whether the goods 

are laden inside the warehouse and later carried to the property of an independ-

ent contractor, like a company operating in packing, since the operation started 

after the commencement of cover and was initiated by an independent operator, 

the consequential claim would be due (5). 

Some doubts arise when insufficiency of packing is read together with the 

new Duration Clause contained in Clause 8. Consequently, in case the goods are 

dislodged from the warehouse and made ready for activities such as palletisation 

or packing the policy might not be effective since the palletisation and packing 

were not “for the purpose of immediate loading” (6). 

In the US case Pacific Tall Ships Co v K&N Fireman’s Fund)7, Castillo J., ex-

amining the preceding case law, defined the meaning of “transit” in marine cargo 

insurance terms (8). Therefore, the statements descripted above (b) and (c), are 

examples of procedures which might not be covered by the new Duration 

Clause. Lastly, the statement d) considers the transit from the insured’s ware-

house to the independent contractor’s property. In case the cargo is stored in 

the independent contractor’s property and transmitted to the insured’s ware-

house it might be considered to be beyond the ordinary course of transit, except 

if the policy states different. Therefore, if nothing is provided in the policy, then 

transit to and from the packaging site is not included. Nevertheless, if it is inten-

tionally incorporated in the policy that the transit should be executed by a pro-

fessional packer then loss, damage or expense brought down by the insured due 

 
(5) K.S. VISHWANATH, op. cit., p. 274. 
(6) Ibidem. 
(7) [1999] US District Court, Illinois, 76, F Supp. 
(8) “Cargo cannot simultaneously be “in preparation for transit” and “in transit”. 
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to insufficiency of packing would be due under the policy. To sum up, we might 

affirm that the packing failure is now considered as a casual loss (9). 

There are some obstacles with the exclusion in Cl. 4.3, even in the updated 

clauses. Firstly, the insured might be a buyer subordinate on a seller, in a carriage 

that could either be overseas or domestic, to pack the cargo. While, in theory, 

the purchaser (insured) has the possibility to edit the sale agreement to demand 

an appropriate standard of packing, the seller will occasionally change his con-

ventional packing methodology to satisfy the conditions of a particular state. For 

example, the state of importation might require a stronger packing. 

Secondly, the international trade cannot eliminate the several packing de-

ficiencies. In fact, generally speaking, a packing might be enhanced to guarantee 

a perfect consignment, but only after conspicuous cost. Furthermore, a trader 

might be required to use an adequate packing and is not obliged to use an ex-

pensive one. It is then, a market practice to acquire determined standard catego-

ries of packing for certain cargoes, even if it would be difficult to achieve a hun-

dred percent adequacy. 

Thirdly, what happens in the circumstance that the assured subcontracts 

the packing to an independent contractor or to a professional packer? In case 

the packing does not resist to the ordinary events of the journey and it would 

result in a fail of packing, since it was subcontracted to an expert packer, it would 

be interesting to analyze if this would be seen as a casualty or the exclusion in 

Cl. 4.3 will apply? In the old ICC 1982 such claims would be subject to the ex-

clusion, while in the ICC 2009 it would not be excluded since the policy inten-

tionally covers transit to and from the packages (10). 

 

2.2. Inherent vice 

 

When an event occurs without any accident is the ICC (A) in Cl. 1 that 

covers all risks and excludes losses. Ordinary leakage, ordinary loss in weight or 

volume, ordinary wear and tear are included in Cl. 4.2 while inherent vice is con-

tained in Cl. 4.4. It is the assured that has to prove a fortuitous external event in 

 
(9) K.S. VISHWANATH, op. cit., p. 274. 
(10) K.S. VISHWANATH, op. cit., p. 279. 



ALESSANDRO NAPOLETANO 

42 
 

order to institute an all risks loss. In practice, the more complex case of the above-

mentioned clauses is the inherent vice. In fact, it might be just as changeable in 

its occurrence as damage due to fortuitous losses, like perils of the seas. 

The inherent vice contemplates the contents of the Section 55(2)(c) of the 

MIA 1906 (11). The decision in the case The Cendor MOPU (12) suggests that the 

losses concerned S. 55(2)(c), that considers the insurer not liable, works as an 

explanation of the aim of cover, and not as an exclusion. Moreover, referring to 

Lord Mance (13), who was concerned that if there had been two concomitant 

causes in The Cendor MOPU then the result of considering Cl. 4.4 as an exclusion 

would have signified that the loss was not covered (14) while if Cl. 4.4 was solely 

a limitation on cover there would still be insurance cover (15). 

Nevertheless, the question whether inherent vice has to be treated as limitation 

or exclusion remains an open question (16). 

It is important to point out that subject to the ICC inherent vice is “ex-

cluded” and the burden of proof remains on the insurers in case they agree to 

rely on it. 

 

 

 
(11) English Marine Insurance Act MIA 1906 - An Act to codify the Law relating to Marine 

Insurance [21st December 1906]. 
(12) Global Process Systems Inc and Anor v. Syarikat Takaful Malaysia Berhad (The “Cendor 

MOPU”) [2011] UKSC 5; [2011] 1 Lloyd’s Rep. 560. 
(13) “…clause 4.4 on the face of it simply makes clear the continuing relevance in the context of all risks 

cover of the limitation on cover against perils of the sea provided by section 55(2)(c). There seems to me some oddity 

in treating clause 4.4 as leading to a fundamentally different result from that which would have applied had section 

55(2)(c) alone been in question.” 
(14) According to the rule in Wayne Tank & Pump Co Limited v Employers’ Liability Assurance 

Corp Limited [1974] 1 QB 57, [1973] 2 Lloyd’s Rep. 237, which held that in the circumstance there 

are two concomitant motives, and one is rejected, the loss is not covered. 
(15) See, for example, HIH Casualty & General Insurance Limited v. Waterwell Shipping Inc and 

Another [1998]. 
(16) J. DUNT, Marine Cargo Insurance, London, 2016, par. 8.24. For a deeper analysis see J. 

DUNT, W. MELBOURNE, “The Impact of The Cendor MOPU on the Institute Cargo Clauses”, 

in R. Thomas (edited by), The Modern Law of Marine Insurance, 2015. 
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2.3. Loss caused by delay 

 

In the scenario of cargo insurance an extent of unsureness exists as to 

what concerns loss or damage due by delay. Cl. 4.5 of the ICC 2009 specifies 

that: “loss, damage or expense caused by delay, even though the delay be caused 

by a risk insured against” is excluded from the cover. It is clear that the exclusion 

would signify that the insurer of the cargo will be permitted to exclude his liabil-

ity for financial damages which might emerge due to a delay. In fact, whether 

the subject matter insured is delayed for a period of time caused by a peril of the 

seas, and as a consequence the market value of the goods decreases the financial 

loss would not be regained by the cargo interest. The same could be said for 

seasonal goods (17). 

An interesting question that might also arise is what happens when the 

liability for the damage freight is on the insurer party in case of the delay. Some 

authorities, especially in cases from the nineteenth-century (18), are inflexible in 

affirming that this type of loss is an additionally shout out from the cover. In 

those cases was held that the cause of the loss was the delay, even though as in 

Pink v Fleming, the delay was due to perils insured against.  

It is important to stress that these two cases, Taylor v Dunbar and Pink v 

Fleming, were judged under the principal theory of the “last in time”. However, 

the view changed in Leyland Shipping Co Ltd (19) where in determining the proxi-

mate cause of the loss, the courts’ duty was to search the efficient cause.  

Using this new approach, it is very complicated to understand how delay 

could at all be treated as the proximate cause of the loss when the insured cargo 

sustains a physical loss or damage due to marine perils longer than expected (20). 

After the above considerations the question which arise could be what the 

view at present is considering the omission of any binding legal authority regard-

ing the topic at hand. Additionally, regarding the contemporaneous practice 

 
(17) B. SOYER, Cargo Insurance in Multimodal Context: Full and Complete Cover?, in B. Soyer, A. 

Tettenborn (edited by), Carriage of Goods by Sea, Land and Air, London, 2013, p. 302. 
(18) See on this point the cases: Taylor v Dunbar (1869) LR 4 CP 206, and Pink v Fleming 

(1890) 25 QBD 396. 
(19) V Norwich Union Fire Insurance Sociery Ltd [1918] AC350. 
(20) B. SOYER, op. cit.; J. DUNT, Marine Cargo Insurance, cit, London, 2016. 
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when most cargo policies are drafted (at least regarding the position of the un-

derwriters) subject to the presumption that the physical loss or damage con-

nected with delay will not be covered against. Furthermore, in case it will be 

covered, it will only be just because the assured paid an extra-premium (21). 

According to Soyer, it might be affirmed that this is not the accurate lawful 

position. It is definitely conceivable for the underwriters to be certain on the 

subject and apply a different causation formulation for physical loss and damage 

linked with delay, e.g. we might here take into consideration the ICC 2009 Cl. 

4.7. It has been accepted that with a same system a more distant link of chain is 

pondered than proximate and immediate cause. If a comparable formulation is 

used in Cl. 4.5 it is then achievable to reject losses connected with delay in cargo 

policies. Moreover, as stated above there is an exceptional incongruity in the way 

that underwriters observe the law on the subject. This might be a disadvantage 

for the assureds especially in the situation of the multimodal transport where the 

risk of delay is higher due to the fact that more parties such as carriers and sub-

contractors are involved (22). 

 

2.4. Insolvency or financial default 

 

The broad financial crisis and the credit crunch have engaged a wider 

quantity of shipping businesses at risk of insolvency in the contemporary age. 

The insolvency exclusion in the Cl. 4.6 of the ICC 2009 solely acts in order to 

bar indemnity whether the insureds are confidential to(23), at or before the cargo’s 

loading time (24). 

This exclusion is restricted to the sea carriers’ insolvency or financial de-

fault, which is here identified as the “owners’ managers, charterers or operators 

of the vessel”. 

A person is meant to be insolvent when he is not able to pay all his pecu-

niary sums due in full. Whether that be the pertinent explanation in the spot of 

 
(21) B. SOYER, op. cit., p. 305. 
(22) Ibidem. 
(23) Which is when they are or at least should be conscious of the insolvency or financial 

default. 
(24) S.H. MARSDEN, op. cit., p. 39. 
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Cl. 4.6, “insolvency” would look to be broader even than “financial default” and 

would incorporate the circumstance in which several shipowners or operators 

still run the business and trading (25). 

It is the insurers who need to prove, firstly, that the insolvency is the cause 

of the loss and that the assured knew. This might represent challenging barriers 

for the insurers. Moreover, in case the claimant is an assignee, as usually is the 

case, who purchased in good faith subject a binding agreement the exclusion will 

have effect. The exclusion’s performance has been attenuated in the ICC 2009 

solely to the clearest circumstances where the insured themselves have warily 

employed a doubtful financial standing’s sea carrier (26). 

Encouraging fair appraisal’s process emphasises the loss-prevention, par-

ticularly in view of the modern economic crisis ambushing worldwide business 

and the updated provisions seem to have reached a correct equilibrium among 

protecting unconscious assureds and discouraging reckless trade decisions. A 

persuasive argument might also be put that acquiescence will be incentivised 

more by such qualified exclusion than by the previous possibility to indemnify 

and in that respect we might say that such exclusions exist in different jurisdic-

tion, for example in Germany, and the incorporation of the current exclusion 

might offer evidence of a beneficial competition among international insurance 

markets trying to succeed over insureds (27). 

Certainly, the more losses that occur due to insolvency the more insurers 

will be stimulated to attempt and invoke the exclusion. In fact, they will argue 

that the assured knew that information and considering the increasing numbers 

of companies as well as the occasionally deliberate complication and imitation 

employed by shipping businesses, it might demonstrate simpler than anyone 

would like to consider for an insured to give the cargo to a feeble shipper. In the 

worst scenario some might find themselves enforced to choose among carriers 

 
(25) N. GEOFFREY HUDSON, T. MADGE, K. STURGES, Marine Insurance Clauses, London, 

2012, p. 22. 
(26) J. DUNT, op. cit., par. 8.60. 
(27) S.H. MARSDEN, op. cit., p. 40. 
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who are recognised to be in a difficult financial situation. In that respect, con-

fining the required privity (28) to the period the cargo’s insured is loaded should 

supply solely limited period for insurers trying to create the presence of the re-

quired privity (29). 

 

 

3. The New Duration Clause 

 

Since the ICC 2009 were reviewed the Transit Clause needs to be reinter-

preted in accordance with new wording of the Clause 8, which is the most mean-

ingful modernization in the ICC 2009. In fact, the maritime shipping changes 

continuously and clauses should be adapted to these changes. An attentional 

study of the new Duration clause discloses that clause 8 connects three perfor-

mance together: -) Movement; -) Immediate loading; -) Commencement of 

transit. 

 

3.1. Commencement of the risk 

 

First of all, it is important to point out that the ICC start by determining 

the point when the insurance attaches (see clause 8.1) (30). The latter expression 

recognizes the point when the risk commences (31). It is really important to start 

from that point, when the transit starts and risk attaches, since it is not just the 

comprehensible position to start; indeed, it is additionally where it might be 

 
(28) The necessary privity is described in The Eurysthenes [1976] 2 Lloyd’s Rep. 171, The Star 

Sea [2001] UKHL 1, and falls to knowledge or at least an influencial suspicion of unseaworthi-

ness. 
(29) S.H. MARSDEN, op. cit., p. 40. 
(30) Cl. 8.1: “Subject to Clause 11 below, this insurance attaches from the time the subject-matter insured 

is first moved in the warehouse or at the place of storage (at the place named in the contract of insurance) for the 

purpose of the immediate loading into or onto the carrying vehicle or other conveyance for the commencement of 

transit, continues during the ordinary course of transit and terminates either..”. 
(31) J. DUNT, op. cit., par. 11.9. 
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found what can be labelled the headline variation in the ICC 2009: the move-

ment modernization (32). 

With those notable changes in phrasing, the clause 8 and the following 

ones will find their boundaries in litigation and it is now inevitable to analyze 

some points that are likely to develop. 

Firstly, it has to be analysed the matter relating to the efficiency of use of 

the first movement test. Despite the JCC (33), succeeding CEFOR (34), contem-

plate that the warehouse door test is not easier than the first movement test, it 

seems that some doubts arise. CEFOR, debating the matter, delineates a distinc-

tion among goods struck by a forklift which do not make a lift of the goods 

(which are uncovered) and goods ruined while lifted (which are covered) (35). In 

a similar occasion when the goods are carried in a waiting zone inside the ware-

house to be shipped, the cargo will be uncovered in the course of that pre-transit 

movement and for the entire time they will be stuck in the pre-transit waiting 

area (36). 

In the multimodal transport we might find a more complex instance. Here, 

when the goods are loaded inside a container, which is secured, but the container 

is later on loading onto the lorry due delayed caused by a weekend holiday (37). 

The question which arises here, and which seems to have a severe inferences 

from the viewpoint of multimodal transport operation, is: are the goods covered 

once they are carried with the aim of stowing inside the container? Professor 

Soyer argues vehemently that the response to this question is no. In fact, once 

he explained that the question mostly depends on interpretation of the expres-

sion “other conveyance” in clause 8 as designed to incorporate the containers. 

Stressing the fact that the transit clause combines the “first movement of goods” 

not with the “immediate commencement of the transit” but with the “immediate 

loading”, it might be propounded that the risk should stick just as the goods are 

 
(32) S. COCKERILL, The ICC transit clause – developments and fault lines, in B. Soyer, A. Tetten-

born (edited by), International Trade and Carriage of Goods, London, 2016. 
(33) Joint Cargo Committee. 
(34) The Nordic Association of Marine Insurers. 
(35) S. COCKERILL, op. cit. 
(36) B. SOYER, op. cit., p. 289. 
(37) Ibidem. 
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transferred with the aim of being stocked inside a container. However, if we 

consider the terminology used in the others standard clause, for instance in Cl. 

5.1.2, we might see that the drafters specified that there is a difference between 

a “conveyance” and a “container”. Now, it is possible to conclude that in case 

the drafters wanted to attach the risk just as the goods are transferred to be 

stored into the container, the latter word should have been explicitly used in Cl. 

8 (38).  The question here is particularly relevant since it brings meaningful effects 

and has not been determined yet. This examination shows that subject to the 

transit clause which emerges in customary cargo policies, the insured implicated 

in multimodal transport may find himself standing the risk of loss for a more 

extended time than he/she expects. 

Additionally, it is clear that even the application of the 2009 transit’s pro-

vision will place in an exposed position the cargo interest; in fact, the goods will 

be bared to perils which might hit in the three different moments such as: before 

the loading commences, during the pre-transit waiting time and, also, probably 

during the activity of loading the assured goods in a container. The disparity in 

terms of cover for such time might be suffused by adding the “typed clause” to 

the cargo policies in order to protract the cover into the interval before the cargo 

is carried for the aim of being immediate loading or before the cargo has de-

parted from the warehouse (39). 

Another example which might help to understand and solve the problems 

consist of when the goods are placed on the warehouse floor for various activi-

ties like packing or palletisation, stuffing or fumigation. Some experts in the mar-

ket might say that, as long as the goods are in the “ordinary course of transit”, 

and then when the goods are “first moved”, the cover would persist when the 

goods are being packed. Nevertheless, it is now fundamental to identify the sen-

tence “ordinary course of transit” since in the new clause it arises solely later the 

goods have been loaded for the conveyance of transit. In the latter case we might 

refer to the Norwegian Cargo Clauses. In particular, the Norwegian Cargo 

 
(38) Ibidem. As for instance happens in cl 3.5. of the ICC (Air) 2009 where there is a clear 

distinction between container and conveyance. 
(39) Ibidem. 
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Clauses contain a very similar attachment point to the ICC 2009. The commen-

tary given by CEFOR may be really helpful to understand these new clauses 

beside the fact that the interpretation advised by the Norwegian market might 

not be hundred percent certainly applicable to the new clauses ruled by English 

law and practice (40). 

According to Vishwanath (41) even if it is not spelt out concretely in the 

ICC whether the goods are “first removed” for the aim of filling inside a con-

tainer, the risk would stick furnished the objective is for the transit to commence 

immediately. In fact, for him the expression other conveyance is designed to 

include containers (42). 

As we might see there is an opposite view in comparison with the one 

illustrated by Soyer above. This means that the language is not completely and 

fully certain and it is for that reason that it might suggest reviewing in somehow 

the words in the text of clause 8 to determine the firmness which parties, markets 

and law deserves. 

A further fascinating field is what happens in the hypothesis where there 

is a fortuitous change. According to Cockerill it seems here that the result is 

against Dunt’ s bank holiday weekend instance (43) which submits that the case 

might not be sound. Then presume the cargo have been transferred and loaded 

inside vehicles with the aim that it will leave immediately but events ahead of the 

control of the insured, like a casualty on a motorway, preclude the despatch of 

the vehicle. Whether this is contemplated as a delay ahead the control of the 

insured, the risk, whether it falls herein the modifications allowed by clauses 8.3, 

9 and 10, will attached and will continue (44). 

 
(40) K.S. VISHWANATH, op. cit., p. 289. 
(41) Ibidem. 
(42) Ibidem. 
(43) For a deeper analysis see J. DUNT, Marine Cargo Insurance, London, 2016; S. COCKER-

ILL, The ICC transit clause – developments and fault lines, in B. Soyer, A. Tettenborn (edited by), Inter-

national Trade and Carriage of Goods, 2016, London, p. 255. 
(44) S. COCKERILL, op. cit., p. 254. She said that several other examples might happen. For 

instance, both CEFOR and J. DUNT designate that containerization is not itself part of the 

procedure. 
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Undoubtedly it is possible to argue in respect of even more complex ex-

amples regarding the formulation of inception of cover, specifically in circum-

stances like Kessler (45) where there is a final stowing for transport, but the latter 

does not itself succeed instanter. Positively, any thought that a warehouse all-

risks cover will be superfluous due of the modification to the wording can be 

discharged (46). 

It is then better for the assureds and their brokers to think meticulously 

on the events subordinated to a cargo which is to be detained and stowed before 

saving on the premium.  

A digression point can be made regarding the improved concept of the 

“place of storage”. In fact, that is why the updated language now recognises the 

place where the risk commences with the expression “in the warehouse or place 

of storage” (47). 

 

3.2. The ordinary course of transit 

 

The second important step is about “ordinary course of transit”. In fact, 

that is what the ICC 2009 provide for the cover. There is not much in terms of 

English authority in respect of this sentence (48) which performs an exceptionally 

intricate function in the context of the ICC. Firstly, the words of the clause 8 

inflict an overarching completion clause in addition to the ones allocate in Cl. 

8.1.1 to 8.1.4, which are solely instances of when the risk will cease, although 

ordinary instances. In the updated clauses, those words have a separate para-

graph and they did not change the meaning but the modification helps to spot-

light that the Transit Clause falls within three sections: commencement of the 

risk; prolongation of the risk on condition that the subject-matter insured per-

sists in the ordinary course of transit; and termination of risk (49). 

The provision in Cl. 8.1 for the prolongation of the risk has been made 

consonant with the terms of the updated Cl. 8.3 of the Transit Clause which 

 
(45) Kessler Export Co v Reliance Insurance Co. [1962] AMC 2429. 
(46) S. COCKERILL, op. cit., p. 256. 
(47) Ibidem; J. DUNT, Marine Cargo Insurance, London, 2016. 
(48) J. DUNT, op. cit., par. 11.26. 
(49) Ibidem. 



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 

51 
 

prolongs insurance cover in the course of circumstances falling apart from the 

“ordinary course of transit” (50). In other words, we might say that the Clause 8.3 

might be looked as an exception to Cl. 8.1 in maintaining the subject-matter 

insured cover.  

There are some issues which arise and need to be addressed in order to 

improve the Clauses. According to John Dunt two of them emerge among the 

“ordinary course of transit and the Change of Voyage Clause (51), which interests 

the change of destination in both example of the insured or of the carrier. Re-

garding the multimodal transport, Professor Soyer gave an exhaustive analysis 

on another two issues. First with the circumstances set out in Cl. 8.3, which 

examples put the cargo away from the “ordinary course of transit”; and second 

what will be the legal effect of this (52). 

Provide a complete definition of the word “transit” is a difficult mission. 

The meaning of the phrase “ordinary course of transit” is explored in a slightly 

dissimilar context in SCA (Freight) LTD v Gibson (53), and the test which Ackner 

J. (54) provided is an very interesting starting point since it seems that it is not 

imperative that the goods shall be in perpetuity in movement. Any transit might 

be stopped but a stop will justify the “ordinary course of transit” only whether 

it cannot be verified based on that it was imperative for sensible furtherance of 

their carriage to their final journey’s end. After all, it is a question of degree in 

every circumstance (55). It is really important to bear in mind that the policy herein 

 
(50) I.e., delay beyond the control of the assured, deviation, forced discharge, reshipment 

and transhipment etc. 
(51) ICC 2009 Clause 10.1: Where, after attachment of this insurance, the destination is 

changed by the Assured, “this must be notified promptly to insurers for rates and terms to be agreed. Should 

a loss occur prior to such agreement being obtained cover may be provided but only if cover would have been 

available at a reasonable commercial market rate on reasonable market terms.” 
(52) B. SOYER, op. cit., p. 290. 
(53) [1974] 2 Lloyd’s Rep. 533, at 535. 
(54) “goods cease to be in transit when they are on a journey which is not in reasonable furtherance of their 

carriage to their ultimate destination”. 
(55) B. SOYER, op. cit.; J. DUNT, Marine Cargo Insurance, London, 2016, par. 11.30. We also 

might refer to some cases from Australian and South African courts; for details see J. DUNT, 

Marine Cargo Insurance, London, 2016, par. 11.30.   
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was a goods in transit policy. In fact, it is at least disputable whether in compa-

rable circumstance it emerges under a policy which includes the ICC 1982 or 

ICC 2009 if a comparable outcome will succeed. It is due that the cover subject 

to Cl. 8.3 still attaches nonetheless if the transit is stopped by “deviation” (56). 

The second question is what legal effect succeeds when the assured goods 

are fallen out of the ordinary transit. Professor Soyer brought a really interesting 

example; let us presume that the cargo is insured for a journey from Carmarthen 

(Wales) to Bremen (Germany), but on arrival in port at Swansea (Wales) to be 

shipped in Hamburg (Germany), is stopped there for an interval of time due (for 

example over a month) to the order of the insured because space limitations at 

the warehouse of the consignee in Carmarthen. The cargo can start their sea 

voyage to Hamburg but in the journey a loss occurred due to a peril which is 

insured. Might the insurer deny his liability for the loss due to the extensive pe-

riod spent by the cargo at Swansea which has taken the cargo out of ordinary 

transit? Or will it be the circumstance that the cargo is not covered in the period 

when they were out of ordinary transit (57) while the insurance is re-established 

with the beginning of the journey to place in Hamburg? The response to this 

inquiry relies on the lawful grade of Cl. 8.1 and its interface with other provisions 

of the ICC (58). 

There is space to debate that Cl. 8.1 of the transit clause is a clause defining 

the length and the limits of the insurance, similar to Cl. 9 of the Institute Con-

tainer Clauses (Time) that provides that every container is covered solely when 

it is on deck and within the boundaries included in the policy’s schedule. The 

words used in the transit clause provide a significant encouragement to this con-

struction and whether applied, this will signify that the cover is not obtainable 

solely for the interval of time when the cargo is taken exterior to the ordinary 

course of transit (59). 

On the other side, it is valid to affirm that there is no recommendation in 

the transit provision which expressly states that the cover should reattach 

 
(56) B. SOYER, op. cit., p. 292. 
(57) Which is when they were hesitating to be shipped. 
(58) B. SOYER, op. cit., p. 286. 
(59)This view is supported by law in the case Fedsure General Insurance Ltd v Carefree Invest-

ments Pty Ltd. 
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straight after “the ordinary course of transit” is re-established (60). The arguments 

are equally credible, and it is crucial to consider a particular provision in the MIA 

1906: S. 48. This section, which is pertinent in the voyage policy’s context, per-

forms in a way as the marine warranty since a breach of it will discharged the 

insurer from his liability from the date of the breach. It is a condition for the 

claim of this section that the delay appears unreasonable. This may enforce a 

grave constraint to the section’s application. The language in Cl. 18: “condition 

of this insurance” is a clue to identify that the effects of the breach are probably 

the termination of cover (61). 

It is then clear that there is a spontaneous association among Cl. 8.1 and 

Cl. 18 of the ICC; and in case a pause in the ordinary course of transit emerges 

as a consequence of the decision of the assured (for instance delaying shipment 

for marketable reasons), the insurers might invoke breach of Cl. 18 as a defence. 

 

3.3. The termination of the risk 

 

The third step where issues arise is the completion of the transit. Cl. 8 

provides some circumstances when the insurance cover will terminate. On this 

point, different interpretations arisen, and a considerable number of decisions 

have been adopted by the Courts. The modification made to the transit clause 

have certainty matching to the outline of Cl. 8.1. Then, as Sara Cockerill affirms 

“the trigger in Cl. 8.1.1 is replaced from delivery at the warehouse to completion 

of unloading in or at the warehouse” (62). Like with the modification in the at-

tachment of transit, this originates from the actuality of cover being written in 

the market.  

The sentence “on completion of unloading” seems to act as a mirror of 

the warehouse to warehouse Clause in the standard ICC 1912 (63). The word “un-

loading” might rationally means that the goods appear to rest securely on the 

 
(60) B. SOYER, op. cit., p. 293; J. GILMAN, R. MERKIN, C. BLANCHARD, J. COOK, P. HOP-

KINS, M. TEMPLEMAN, Arnould’s Law of Marine Insurance and Average, London, 2008, paras. 13.39 

and 13.40. 
(61) B. SOYER, op. cit., p. 294. 

(62) S. COCKERILL, op. cit., p. 259. 
(63) J. DUNT, op. cit., par. 11.42. 
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bases. That is the view achieved in the case A. Tomlison (Hauliers) Ltd v Hepburn 
(64) by the House of Lords. 

At this stage it is important to consider the meaning of unloading and 

make it understandable in relationship with the word transit since it was argued 

in the case above where there were two separate risks. This opinion was dis-

charged in the House of Lords by Lord Reid. 

John Dunt (65) gave us a forklift example about the application of the same 

approach to the ICC 2009. Whether a forklift taking the goods from the carrying 

vehicle, and later the goods are carried inside a warehouse, the completion of 

unloading in this circumstance solely takes place when the goods are based on 

the floor within the warehouse by the forklift. The insurance then covers this 

kind of accidents. Nevertheless, the cover ceases with the “unloading” and, if 

the goods have been subsequently based on the ground, and consequently 

moved, that second move is not covered. 

Those are not the sole questions. There might be a cover for de-stuffing a 

container on a lorry and for unloading a lorry in a warehouse, and for discharge 

a lorry at the door of the warehouse (66). What about whether the lorry cannot 

come in the warehouse or for a particular reason the carrier delivers the cargo, 

container outside the warehouse; is there a cover for moving the container inside 

the warehouse? The Duration Clause adopts the expression “in or at” which 

probably suggests that there is an argument in this circumstance (67). 

In order to summarise some thoughts for the review of the new clause we 

might say that with the difficulties of the modern commerce it would be really 

difficult to achieve a hundred percent security in the concept of transit. We might 

be confident that at each step of the development of a transit, there will still be 

capacity for inventive lawyers to select fault lines in the clauses (68). 

 
(64) [1966] 1 Lloyd’s Rep. 309 (HL). 
(65) J. DUNT, op. cit., par. 11.43. 
(66) S. COCKERILL, op. cit., p. 261. According to Professor Soyer in op. cit., p. 296: destuffing 

containers after their discharge from the transporting vehicle may well be regarded divergently 

to de-stuffing straight away from the container on the lorry. 
(67) K.S. VISHWANATH, op. cit., p. 292. 
(68) S. COCKERILL, op. cit., p. 262. 
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Secondly, the New Duration Clause symbolises an interesting move back 

to the initial suggestion to warehouse-to-warehouse, and to the commercial ex-

pectations of current customers. Even if hard cases will rise, “there will be likely to 

be less there will be likely to be fewer which confound the people whose business provides the rai-

son d’être for the clause” (69). Circumstances will still keep turning on little factual 

differentiations which will advance the courts more substantially to a better un-

derstanding transit concept. 

 

 

4. Final consideration 

  

The change of language in the ICC 2009 in order to modernize some ex-

pression it is useful, not only to limit the confusion but, to render the provisions 

more accessible to overseas markets. For example, alternatively to servants, the 

revised ICC 2009 use the terms “employees”. This is done both to make them 

simpler to understand and to regenerate the terminology. As it has already been 

explained above the term “employees” does not include independent contrac-

tors, like contractors for stowing or packing. 

Furthermore, the word “insurers” replaced to the “underwriters”. All the 

formulation regarding goods, cargo, interest and insured interest are changed 

with the unique term “subject-matter insured”. The “contract of carriage” 

changed the expression “contract of affreightment”.  

Therefore, considering the modernisation of the shipping and especially 

the continuous use of multimodal transport, it might be suggested that the 

changes between the term “carrier” instead “shipowner” is also correct. In fact, 

it can be affirmed that the “shipowner” performs, in what might be a multimodal 

transit operation fulfilled by road, rail or air, a moderately smaller role (70). 

Another aspect that had been risen is the one regarding the “phantom 

ship”. The High Court’s case, Nam Kwong Medicines & Health Products Co Ltd v 

 
(69) Ibidem. 
(70) K.S. VISHWANATH, op. cit., p. 270. 
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China Insurance Co Ltd (71) illustrates the risk that has already been addressed by 

the ICC 2009. Under the ICC 2009 the cover attaches at the commencement of 

the expected transit.(72) The issue addressed by the ICC 2009 was emphasised in 

a several cases of frauds concerning “phantom ships”, the expression utilised for 

vessel with no classification and which are not registered with a documented 

vessel record and which in several circumstances are managed by criminals (73). 

The “phantom ship” issue is addressed in the ICC 2009 in Cl. 10.2 

(Change of Voyage), which mostly neutralises some of the unsuccessful conse-

quences of S. 44 MIA1906. It has been affirmed that the fact that the ICC 2009 

are now in extensive use is “no doubt in part because of this protection afforded 

against ‘phantom ship’ losses” (74), but it appears that insureds in Hong Kong will 

persist to be encountered with the harsh consequences of S. 44 MIA1906 unless 

the ICC 2009 are adopted by the Hong Kong insurance market (75). 

 

 

5. Conclusion 

 

While previous paragraphs might have recognised some issues or lacunae 

with the ICC provisions, it should be marked that additions to cover are obtain-

able in the market, and when analysing the impact and effect of the ICC on the 

market, particularly on the London market, it must be clear in mind that the 

provisions are commonly edited, formally by ICC editing provisions, and, even 

more, informally by brokers and insureds. That is why, even if as it has been 

examined above some provisions still produce particular issues (see for example 

Cl. 8) the ICC 2009 do not need to be fully updated and reviewed yet. Of course, 

since the shipping world, particularly in the multimodal context, is always chang-

ing and improving (for example in technology and it would be really interesting 

 
(71) 2003 WL 17645 (CFI), [2003] 2 HKLRD 345, [2003] HKEC 248, (13/11/2002, 

HCCL 27/1999). 
(72) See ICC 2009, Cl. 10.2. 
(73) P. LEHR, Violence at Sea. Piracy in the Age of Global Terrorism, New York, 2007. 
(74) J. GILMAN, R. MERKIN, Arnoud’s Law of Marine Insurance and Average, 2011, at par. 13 

to 17. 
(75) J. DUNT, International Cargo Insurance, informa, 2012, 4.8. 
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to see the development of the smartest-warehouse) it is important to keep eyes 

on these development aspects and be aware that maybe in several years another 

big improvement has to be made to the clause in regard terminology and sub-

stance. 
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Implications of Non-Compliance with the ISPS Code  

and the Loss of Marine Insurance Coverage  

on the Basis of the Nordic Marine Insurance Plan* 

 

 

ABSTRACT 

 

This paper analyses the implications of non-compliance with the require-

ments established in the International Ship and Port Facility Security (ISPS) 

Code, particularly ship security assessments (SSA) and ship security plans (SSP), 

on the loss of marine insurance coverage. The study is conducted within the 

framework of maritime security, focusing on perils insured and losses covered, 

based on the Nordic Marine Insurance Plan of 2013, version 2019, and its con-

nection with the requirements of the ISPS Code. This mandatory code was in-

corporated into the International Convention for the Safety of Life at Sea (SO-

LAS), 1974 as amended, through chapter XI-2 on “Special Measures to Enhance 

Maritime Security”, which comprises a package of maritime security amend-

ments that entered into force on July 1, 2004.   

The authors conclude that the lack of a properly certified ship security 

officer (SSO), the International Ship Security Certificate (ISSC) and an approved 

and fully implemented SSP on board the vessel, as well as substantial breaches 

in the implementation and compliance of the respective security plan and its 

compulsory procedures, can lead to the loss of marine insurance coverage. Par-

ticular examples include cases where the losses were caused by negligence in 

complying with the ISPS Code related to security perils such as piracy, hijacking, 

transport of drugs and other illegal items, among others; the authors also observe 

a causal connection between the loss and the infringement to the procedures of 

the plan. Aside from future research directions, this paper also discusses theo-

retical and practical implications for researchers and practitioners in the areas of 

maritime security and marine insurance. Finally, the authors highly recommend 

a new revision to the Nordic Marine Insurance Plan to include clear and specific 

 
* This article has been submitted to double blind peer review. 
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provisions about the obligation of ship-owners concerning implementation and 

compliance of the ISPS Code requirements, with regards to the SSA and the SSP 

with its mandatory procedures. 

 

SUMMARY: 1. Introduction. - 2. Ship security assessment (SSA). - 3. The ship 

security plan (SSP). - 4. Port state control (PSC) and ship’s security inspections. - 5. 

Marine insurance and security-related perils insured. - 5.1 War insurance. - 6. General 

discussion. - 7. Conclusions. - 8. Recommendations and future research directions. - 

Bibliography. 

 

 

1. Introduction 

 

The International Ship and Port Facility Security (ISPS) Code, is com-

prised in Chapter XI-2 of the International Convention for the Safety of Life at 

Sea (SOLAS), 1974 and addresses special measures to enhance maritime security. 

It was developed in response to the perceived security threats to ships and port 

facilities, after the terror attack of 9/11 in the United States. This mandatory 

security regime from the International Maritime Organization (IMO) and de-

signed for international shipping, entered into force on 1 July 2004. It is divided 

into two sections, Part A and Part B. Mandatory Part A establishes the obligatory 

provisions about maritime and port security, while the recommended Part B 

provides guidelines on how to comply with the requirements and obligations in 

Part A. 

Contracting governments to the SOLAS Convention, as well as their port 

authorities and shipping companies have a primary obligation to comply with 

the requirements of the ISPS Code. As explained by Avila-Zuñiga-Nordfjeld & 

Dalaklis, “this set of regulations only applies to passenger ships, including high speed passenger 

vessels; cargo vessels of 500 gross tonnage and over; Mobile Offshore Drilling Units (MODUs) 

in transit and at ports (but not fixed and floating platforms and MODUs on the oil field); 

and all type of port facilities serving vessels offered for international voyages. In any case, the 

extent to which the guidelines apply on ships will depend on the type of the ship, its cargo and 

number of passengers, as well as its sailing routes and the features of the port or port facilities 

visited by that specific ship. Regarding the application of guidelines to port facilities, it will 
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depend on the type of carriages and vessels visiting that particular facility and its “ordinary” 

trading routes” (1).  

It is important to stress that the maritime security measures from the Code 

do not apply to ships engaged in cabotage (domestic voyages), warships, naval 

auxiliaries or other ships operated by a Government and used exclisively on 

governmental non-commercial duties, wooden ships of primitive build, pleasure 

vessels not engaged in trade, fishing vessels, fixed and floating platforms, and 

MODUs at the production or exploration oil field (2). On the other hand, the 

IMO has left it up to SOLAS contracting Governments to decide whether to 

extend its application to cabotage (including tourism ferries, which usually 

represent a high terror target), fishery and offshore activities (3). They have the 

option to enforce stricter provisions to vessels and port facilities than those 

established in the Code, but they cannot enact regulations with lower security 

requirements than those written in the Part A of the ISPS Code. 

The International Maritime Organization (IMO), establishes through its 

official website the purpose of the Code, which is to provide a standardised, 

consistent framework for evaluation of risks, enabling Governments to offset 

changes in security levels, managing threats and vulnerabilities for ships and port 

facilities through determination of appropriate security levels and corresponding 

security measures (4). Some of the principal objectives of this regulation is to pro-

vide a risk methodology for ships and port security assessments, which shall be 

the basis for the development of the ship security plan (SSP) and port facility 

security plan (PFSP), with all the respective procedures, which must be used to 

respond to ships or port security threats, as well as for the variation of security 

levels.  

 
(1) A. AVILA-ZUÑIGA-NORDFJELD, D. DALAKLIS, Enhancing Maritime Security in Mexico: 

Privatization, Militarization, or a combination of both?, in P. Chaumette (edited by) Economic challenge 

and new maritime risks management: What blue growth?, Nantes, 2017, pp. 81 – 101. 
(2) INTERNATIONAL MARITIME ORGANIZATION (IMO), Guide to maritime security and the 

ISPS Code, London, 2012, p. 168. 
(3) A. AVILA ZUÑIGA NORDFJELD, D. DLAKIS, Building a National Maritime Security Policy, 

in WMU Phd. Dissertations, London, 2018, p. 35. 
(4) The International Maritime Organization (IMO), 2019, explains through its official 

website the purpose of the Code, together with other frequently asked questions.  
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The three security levels established by the IMO are the following: Level 

1 (normal) requires the minimum protective security measures at all times. Secu-

rity Level 2, requires additional protective security measures for the specific pe-

riod of time that the risk of a security incident is present and; Security Level 3, 

which requires high specific protective security measures and may imply the sus-

pension of commercial operations. Under this level (3), security response must 

be transferred to the Government or the organizations appointed by the mari-

time Designated Authority, responsible for dealing with substantial maritime se-

curity incidents (5).  

However, ships entering a port facility normally establish the same security 

level of that port facility through direct contact with the port facility security 

officer (PFSO), prior to entering port. Simultaneously, if the ship is under a 

higher security level than that applied at the port facility the master or ship se-

curity officer must inform the PFSO about it. It must be stressed that a ship 

cannot operate under a lower security level than the one applied at the port that 

she is visiting. Inversely, a ship is allowed to operate at a higher security level 

than the one at the port she is visiting or intending to enter, when this is set up 

by its flag State. “In addition, to security plans specifying the security measures in place at 

each security level, ship operators should ensure that their plans identify the measures and 

procedures to be implemented when their ships are operating at a higher security level, set by its 

Administration, than that applying at the port or port facility which they are seeking to enter” 

(6). 

As explained by a number of authors (7), the Code also establishes the ob-

ligation for contracting States to require port and port-terminal operators (port 

 
(5) INTERNATIONAL MARITIME ORGANIZATION, op. cit., pp. 34 – 36. 
(6) INTERNATIONAL MARITIME ORGANIZATION, op. cit., p. 170. 
(7) J.D. KIMBALL, F. WALL, Shipping and the fight against terrorism — the Cadwallader Memorial 

Lecture, in Journal of International Maritime Law, vol. 9, 2003; B. SOYER, R. WILLIAMS, Potential legal 

ramifications of the International Ship and Port Facility Security (ISPS) Code on maritime law, in Lloyd's 

Maritime and Commercial Law Quarterly, nr. 4, 2005; A. AVILA ZUNIGA NORDFJELD, D. DALAKLIS, 

Mexico's Reorganisation of Maritime security regime: A new role for the navy and emphasis on energy related 

infrastructures, in A. Ölçer, M. Kitada, D. Dalaklis, F. Ballini, (edited by), Trends and challenges in 

maritime energy management, Malmö, 2018, pp. 95 – 108, as cited by A. AVILA-ZUNIGA-NORD-

FJELD, D. DALAKLIS, Assessing the Need of Implementing ISPS Code instruments to Customs Maritime 
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facilities) to hire an adequately trained and certified port security officer (PSO) 

and port facility security officer (PFSO), and in the case of ship-owners and 

shipping companies, ship security officers (SSO) and company security officers 

(CSO). The International Convention on Standards of Training, Certification 

and Watch keeping for Seafarers, 1978 (STCW Convention), also establishes the 

minimum standards regarding security training and certification for personnel 

on board vessels.  

This set of regulations are reinforced by sections in the STCW Code, 

whereas, the minimum requirements of training concerning security awareness 

are established in Section A-VI/6, paragraph 4 of this Code. As highlighted by 

Avila-Zuñiga-Nordfjeld (8) “there are several areas of the STCW Code that overlap with 

some provisions of the ISM Code, as well as the ISPS Code. Adequate competence and training 

are areas addressed in the STCW Code, the ISM Code, and the ISPS Code. The concepts of 

maritime safety and security involve competent and sufficient crew/personnel for the respective 

vessel, port and port facility (port terminal)”. 

The STCW Code also specifies the minimum security training require-

ments for shipboard personnel with designated security duties, who must hold 

a certificate of proficiency confirming that they meet the minimum standards of 

competency for shipboard personnel with designated security duties. “Given their 

responsibilities, ships’ masters, if they are not also the SSO, should always be considered to 

have designated security duties (…) Under the STCW Code, all shipboard personnel (those 

without designated security duties) are required to receive approved security-related fa-

miliarization training before taking up their duties and be able to: 

1. report a security incident, including a piracy or armed robbery threat or attack; 

2. know the procedures to follow when they recognize a security threat; and 

3. take part in security-related emergency and contingency procedures” (9). 

In addition, all shipboard personnel (those without designated security du-

ties) must receive appropriate approved instruction on security awareness and 

 
Units, in M. Musi (edited by), Port, Maritime and Transport Law: Between Legacies of the Past and Mod-

ernization, 2018, Bonomo Editore, pp. 243 – 260. 
(8) A. AVILA-ZUÑIGA-NORDFJELD, Building a National Maritime Security Policy cit., p. 37. 
(9) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., pp. 175 – 176. 
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provide evidence that confirms that they meet the minimum standards of com-

petency for security awareness, which might be done through examination or as 

part of an approved training security programme. 

Security officers are responsible for the development of port security as-

sessments (PSA), port facility security assessments (PFSA) and ship security as-

sessment (SSA). These security assessments are the foundation for the PSP, 

PFSP and SSP, which shall be approved by the Designated Authority upon im-

plementation. Once PSP/PFSP/SSP are implemented, the designated authority 

is also responsible for conducting inspection to verify that all requirements and 

measures established in the plan are implemented at the respective ship or facil-

ity. Then and only then, the Designated Authority may issue the respective State-

ment of Compliance (SoC) for port facilities and the International Ship Security 

Certificate (ISSC) for vessels, which shall not exceed a period of five years.  

The ship security plan shall address all type of security threats that the 

vessel might face during operations at ports or at the high seas along its trading 

routes. Most security perils are also discussed in diverse marine insurance regu-

lations. This study focuses on security threats against vessels and the require-

ments established in the ISPS Code, regarding the ship security assessment and 

ship security plan in relation to the loss of marine insurance. Therefore the part 

concerning port security and the PFSA and PFSP will be briefly discussed and 

only to the necessary extent in connection to ships interdiction with port facili-

ties (10). 

The objective of this paper effort is to study the implications of non-com-

pliance with the requirements established in the ISPS, regarding the SSA and 

SSP in relation to perils insured and the loss of marine insurance coverage. It is 

structured in the linear form of introduction, a short explanation of the SSA, 

SSP, and port state control (PSC) and ship’s security inspections.  

Followed by a brief analysis of the marine insurance and security-related 

perils insured (hull insurance), and relevant provisions of war and loss of hire 

 
(10) To read more about port security and the port facility security assessments and port 

facility security plans, see A. AVILA ZUÑIGA NORDFJELD, D. DALAKLIS, Assessing the Need of 

Implementing ISPS Code instruments to Customs Maritime Units cit., pp. 243 – 260. 
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insurance. Then, the general discussion is presented, along with the associated 

conclusions and recommendations, including future research directions. 

 

 

2. Ship security assessment (SSA) 

 

A ship security assessment (SSA) is a risk security analysis about all the 

aspects of the ship operation to determine vulnerabilities and security threats, 

including its trading routes. It is the cornerstone for the development and up-

dating of ship security plans (SSP). While the company security officer (CSO) is 

responsible for ensuring that a SSA is carried out for each ship of the company’s 

fleet (including the on-scene survey) and the SSP is developed and implemented 

on board the vessel, the ship security officer is responsible for developing the 

SSA for his/her respective vessel and applying the ship security plan (SSP) with 

all its security procedures on board. However, the ship operator or the CSO 

might hire a recognized security organization (RSO) to carry out the SSA and 

develop the SSP. In this case, that specific RSO must not be involved in the 

revision and approval of the obligatory SSP. 

“Administrations are responsible for providing guidance to CSOs on the security risks 

that their ships may face on voyages, having regard to the type of ship, the sea areas in which 

the sea operates, and the ports and ports facilities that it uses. If a ships changes its trading 

pattern, the security threats that if faces may significantly change; in such cases, Administrations 

should be well placed to provide revised guidance on any new threats that the ship may face as 

a basis for updating the SSA (11)”. 

According to Section 8 of the ISPS Code, regarding the ship security as-

sessment, and particularly Section 8.4, the SSA must include an on-scene security 

survey and the following elements: 

1. “Identification of existing security measures, procedures and operations; 

2. Identification and evaluation of key shipboard operations that it is important to 

protect; 

3. Identification of possible threats to the key shipboard operations and the likelihood 

of their occurrence, in order to establish and prioritize security measures; and 

 
(11) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 47. 
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4. Identification of weaknesses, including human factors, in the infrastructure, policies 

and procedures.” (12). 

Regarding the obligatory on-scene survey, it shall evaluate existing ship-

board protecting measures, procedures and operations for: 

• ensuring the correct performance of all ship security duties; 

• monitoring restricted areas to ensure that only those authorized 

have access; 

• controlling access to the ship, including identification systems; 

• monitoring of deck areas and areas surrounding the ship; 

• controlling the embarkation of persons and their packages, includ-

ing accompanied and unaccompanied baggage, as well as the crew belongings. 

• supervising the handling of cargo and the delivery of ship’s store 

products; and  

• ensuring that ship security communication, information and equip-

ment are readily available (13). 

SSAs must be reviewed and updated accordingly after a significant security 

incident involving the ship; and every time there is a change of ship owners or 

ship operators. The same applies for a change in the ship’s trading pattern or sea 

routes, which may result in new threat scenarios and a higher probability factor 

of security incidents. 

 

 

3. The ship security plan (SSP) 

 

The ship security plan (SSP) is developed on the basis of the SSA. All ships 

must carry on board a SSP approved by its flag State Administration, which must 

have to include security procedures for operating at each of the three security 

levels. As mentioned before, the CSO is responsible for ensuring that a SSA and 

 
(12) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 284. 
(13) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 318. 
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the respective SSP is developed and approved for each ship of the fleet’s com-

pany, while the SSO is responsible for the SSP’s effective implementation on 

board the vessel.  

After revision and approval of the SSP the administration must issue the 

International Ship Security Certificate (ISSC), which confirms that the vessel 

complies with the requirements of the ISPS Code. The Certificate must be car-

ried on board at all times in case of inspections under port state control (PSC). 

In case of any security incident the SSO must respond to the event by applying 

the maritime security measures established in the plan and proceed to the change 

of security level, if necessary. “If a security threat or incident develops which requires 

initiation of the security procedures and measures applying at a higher security level then the 

security level set for the port facility, the initiation of the appropriate response to the emerging 

threat by a port facility or ship should not, and cannot, await change of the security level by the 

relevant Government of its Administration. The response to the security threat or incident as 

it develops should be taken in accordance with the SSP. The ship should report the threat or 

incident –and the action taken– to the Government, Designated Authority or Administration 

at the earliest practicable opportunity” (14). 

Reporting security incidents is another requirement under the Code. Thus 

the SSP must include procedures for reporting security incidents to Administra-

tions and other relevant Government organizations. 

Maritime security incidents usually fall into two different categories: 

1. “Those considered to be sufficiently serious that they should be reported to relevant 

authorities by the CSO, including: 

• unauthorized access to restricted areas within the ship for suspected threat-related 

reasons; 

• unauthorized carriage (drugs) or discovery of stowaways, weapons or explosives; 

• incidents from which the media are aware; 

• bomb warnings; 

• attempted or successful warnings; and 

• damage to the ship caused by explosive devices or arson. 

 

 
(14) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 184. 
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2. Those of a less serious nature but which require reporting to, and investigation by 

the SSO can include: 

• unauthorized access to the ship caused by breaches of access control points or inap-

propriate use of passes; 

• damage to equipment through sabotage or vandalism; 

• unauthorized disclosure of an SSP; 

• suspicious behaviour near the ship when at a port facility; 

• suspicious packages near the ship when at a port facility; and 

• unsecured access points to the ship.” (15). 

It has become common practice that many Administrations around the 

world indicate explicitly the type of incidents that must be reported to them 

immediately, which usually include physical attacks or damage to ships caused 

by explosive devices; bomb warnings; hijacking; piracy; armed robbery; discov-

ery of drugs; discovery of weapons; discovery of firearms; discovery of explo-

sives; and unauthorized access to restricted areas within the ship or near to the 

ship while anchoring for suspected threat related issues. 

According to Provision 9, about concerning the ship security plan, Section 

9.4, SSP must provide details concerning the following: 

1. “measures designed to prevent weapons, dangerous substances and devices intended 

for use against persons, ships or ports and the carriage of which is not authorized from being 

taken on board the ship; 

2. identification of the restricted areas and measures for the prevention of unauthor-

ized access to them; 

3. measures for the prevention of unauthorized access to the ship; 

4. procedures for responding to security threats or breaches of security, including pro-

visions for maintaining critical operations of the ship or ship/port interface; 

5. procedures for responding to any security instructions Contracting Governments 

may give at security level 3; 

6. procedures for evacuation in case of security threats or breaches of security; 

7. duties of shipboard personnel assigned security responsibilities and of other ship-

board personnel on security aspects; 

 
(15) INTERNATIONAL MARITIME ORGANIZATION, op. cit., p. 184. 
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8. procedures for auditing the security activities; 

9. procedures for training, drills and exercises associated with the plan; 

10. procedures for interfacing with port facility security activities; 

11. procedures for the periodic review of the plan and for updating; 

12. procedures for reporting security incidents; 

13. identification of the ship security officer; 

14. identification of the company security officer including 24-hour contact details; 

15. procedures to ensure the inspection, testing, calibration, and maintenance of any 

security equipment provided on board; 

16. frequency for testing or calibration of any security equipment provided on board; 

17. identification of the locations where the ship security alert system activation points 

are provided; and 

18. procedures, instructions and guidance on the use of the ship security alert system, 

including the testing, activation, deactivation and resetting and to limit false alerts.” (16). 

The SSP is strictly confidential. Sections 9.6 of the ISPS Code establish 

that the plan may be kept in an electronic format on board the vessel, but it must 

be protected with procedures aimed to prevent its unauthorized deletion, de-

struction or amendment, whereas Section 9.7 writes that the plan shall be pro-

tected from unauthorized access or disclosure (17). 

Several activities related to the ship operation and events must be rec-

orded, according to Section 10.1 of the Code. The type of security records that 

must be documented and updated at all times include training, drills and exer-

cises; security threats and security incidents; breaches of security or breaches to 

the plan; changes to the ship security level; communications related to direct 

security of the ship, such as specific threats to the ship or the port facility that 

she is visiting; internal audits and reviews of security activities; periodic review 

of the SSA; periodic review of the SSP; implementation of any amendments to 

the plan; and finally, maintenance, calibration and testing of all security equip-

ment on board the vessel, including testing of the ship security alert system (18). 

 
(16) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., pp. 285 – 286. 
(17) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 286. 
(18) Ibidem. 
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A continuous update of security records is fundamental for maintaining 

the ship at an acceptable security level. As Avila-Zuñiga-Nordfjeld & Dalaklis (19) 

stated that the analysis of security incidents’ root causes is the cornerstone of the 

PFSA [SSA in this case], which is the base of the PFSP [SSP in this case], and 

emphasized that if a new security threat is identified, adjustments are necessary 

accordingly. Other threats and vulnerabilities against the ship might also be re-

vealed through the compulsory security drills and exercises. 

Due to the confidential condition of SSPs, duly authorized officers from 

Contracting Governments to SOLAS (except those from the vessel flag State), 

cannot inspect the SSP from foreign vessels, but the International Ship Security 

Certificate and its validity, in accordance with the established in Section 9.8.1 

Part A of the ISPS Code. However, under port state control they can apply con-

trol and compliance measures and inspect security-associated aspects of the ves-

sel, for example they can search for stowaways, hidden illegal packages with 

drugs, firearms, weapons or currency related to criminal activities.  

 

 

4. Port state control (PSC) and ship security inspections 

 

The United Nations Convention on the Law of the Sea of 10 December 

1982 (UNCLOS), is the comprehensive regime of law that regulates the world’s 

oceans and seas in the international jurisdiction, establishing rules of governance 

for the different uses of the sea and its natural resources. The relevance of UN-

CLOS concerning maritime security is related to some provisions dealing with 

port state control (PSC) and international criminal activities. 

Avila-Zuñiga-Nordfjeld (20) describes PSC as the exercise of the right of 

protection of the coastal state, as established in Article 25 of UNCLOS, and 

explains that the international IMO Conventions; such as SOLAS, including the 

 
(19) A. AVILA ZUNIGA NORDFJELD, D. DALAKLIS, Mexico's Reorganisation of Maritime security 

regime: A new role for the navy and emphasis on energy related infrastructures, in A. Ölçer, M. Kitada, D. 

Dalaklis, F. Ballini (edited by), Trends and challenges in maritime energy management, Malmö, 2018, pp. 

95 – 108. 
(20) A. AVILA-ZUÑIGA-NORDFJELD, Building a National Maritime Security Policy cit., p. 39. 
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ISM and the ISPS Codes, STCW and the STCW Code, and MARPOL 1973, as 

amended (21) amongst others, provide the basis for carrying out inspections of 

foreign ships in national ports, under PSC. The author adds that even if the 

primary obligation to ensure effective implementation and compliance with 

IMO requirements lies with the flag state, through flag state implementation, the 

concept of PSC provides a "safety net” (22) to prevent substandard ships from 

entering or leaving the port or territorial waters (23). 

The IMO establishes procedures and guidelines for carrying out inspec-

tions under PSC, by Resolution A.1052(27) adopted on 30 November, 2011. 

According to this resolution, vessels larger than 500 tons are subject to inspec-

tion for a valid International Ship Security Certificate (ISSC), as required by the 

ISPS Code, which is part of the SOLAS Convention (24). 

Avila-Zuñiga-Nordfjeld argues that (25) “In cases where there are “clear grounds” 

for believing that the ship does not comply with the requirements of Part A of the ISPS Code 

(when inspecting security matters), further control measures shall be imposed, such as inspection, 

delaying or detention of the ship and restriction of operations within the port or even expulsion 

from the port, following the established in Regulation XI-2/9.1 (which applies to control of 

ships in port) and Regulation XI-2/9.2 (which applies to control measures to ensure compli-

ance to ships intending to enter a port of another Contracting Government and introduces a 

totally different concept of control that applies to security only) of the SOLAS Convention”.  

These regulations provide guidance in the ISPS Code, Part B through sec-

tions 4.29 - 4.46 about “Control and Compliance Measures”. Elements of these 

control and compliance measures include: 

 
(21) It is the International Convention for the Prevention of Pollution from Ships 1973, 

with Protocol 1978 (MARPOL), it covers prevention of pollution of the marine environment by 

ships from operational or accidental causes (International Maritime Organization, 2019). 
(22) Available on the International Maritime Organization (IMO) Website. 
(23) A. AVILA ZUÑIGA NORDFJELD, op. ult. cit., p. 39. 
(24) INTERNATIONAL MARITIME ORGANIZATION (IMO), International Convention for the 

Safety of Life at Sea (SOLAS), 1974. Chapter XI-2 - Special measures to enhance maritime security. 
(25) A. AVILA ZUÑIGA NORDFJELD, Building a National Maritime Security Policy cit., pp. 39 – 

40. 
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1. the right of the authority to require ships to provide all security-re-

lated information prior to entering the port (including records of the last 10 ports 

of call and any ship-to-ship activity undertaken at these ports (26); 

2. the right of the authority to inspect vessels intending to enter the port 

when there are “clear grounds”(27) to do so, once the ship is within the territorial 

sea or at the contiguity zone; as well as the right of a master to reject such in-

spection (in such case the port authority can deny the ship to enter the port) and;  

3. the right of the authority to refuse to allow a ship that has rejected a 

security inspection to enter port or to expel it from the port (28). 

Denial of entering the port or expulsion from the port, should only be 

imposed when the officer believes that the ship represents an immediate security 

threat and that there is no other means to remove it. In this case, duly authorized 

officers must report it to other State whose ports that she is intending to call, as 

well as other relevant coastal States providing the information that led to such 

decision. The same report procedure applies in the case that the master of a ship 

intending to enter the port refuses to permit an inspection, when notified by an 

authorized officer of the intention to inspect the vessel as part of control 

measures. According to reports of port state control memoranda of understand-

ing ships with security associated deficiencies, are almost always found to present 

safety breaches as well (29). 

 

 

 

 
(26) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 58. 
(27) Examples of clear grounds may include evidence or reliable information that the ship 

has serious security deficiencies, or evidence or reliable information that the ship had a ship/port 

interface with a port facility, which did not comply with the maritime security measures and did 

not take appropriate extra security measures or complete a Declaration of Security (DoS) with 

the port facility. The same applies for a ship to ship interface with a ship that did not comply 

with the requirements from the INTERNATIONAL MARITIME ORGANIZATION (IMO) ISPS 

Code, op. cit., p. 56. 
(28) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 55. 
(29) INTERNATIONAL MARITIME ORGANIZATION (IMO), op. cit., p. 59. 
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5. Marine insurance and security-related perils insured 

 

The analysis of the implications of non-compliance with the requirements 

established in the International Ship and Port Facility Security (ISPS) Code, par-

ticularly SSAs and SSPs, on the loss of marine insurance coverage, will be based 

on the Nordic Marine Insurance Plan of 2013, version 2019, within the frame-

work of maritime security, focusing on “security-related perils insured”, ad-

dressed in the Code, and losses covered. 

The Nordic Marine Insurance Plan (NP) was introduced in January 2013, 

based on the Norwegian Marine Insurance Plan 1996, version 2010; after the 

Agreement of 3 November 2010 and amended on 9 December 2016, between 

the Nordic Association of Marine Insurers (Cefor) and Danish Shipping (previ-

ously known as the Danish Shipowners’ Association), the Finnish Shipowners’ 

Association, the Norwegian Shipowners’ Association and the Swedish Shipown-

ers’ Association (30). 

The NP is used in Scandinavia to set up the basis for hull insurance, war 

insurance and loss of hire insurance contracts respectively, while the protection 

and indemnity insurance’s guidelines are independent, but several provisions 

connect them to these insurances to a large extent. 

It must be stressed that the NP is not officially part of national law as a 

juridical Act, but a set of regulations that CEFOR has developed to establish the 

principles that apply for their marine insurance contracts. According to the NP, 

in case of disputes, legal proceedings may only be instituted before the courts in 

the venue where the head office of the claims leader is located, and on the basis 

of the law of the venue of the claims leader, “exclusively”, in accordance with 

Clause 1-4A on jurisdiction and choice of law. Whereas a marine insurance con-

tract is based on the NP, but effected with a Non-Nordic claims leader, Clause 

1-4B on arbitration applies. 

From the general rules relating to the scope of the insurance, it is im-

portant to emphasize Section 2 of the NP about perils insured against, causation 

 
(30) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), The Nordic Marine Insurance 

Plan of 2013, version 2019, based on the Norwegian Marine Insurance Plan 1996, version 2010, 2019, p. 

III. 
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and loss, Clause 2-8 regarding perils covered by an insurance against “marine 

perils”, establishes several exceptions that are not covered under “marine perils”. 

From these exceptions it is important to highlight subsection (a), that exclude 

perils covered by an insurance against war perils in accordance with C1. 2-9. 

Clause 2-9 establishes the perils covered by an insurance against war perils, 

which are the following: 

a) war or war-like conditions, including civil war or the use of arms or other imple-

ments of war in the course of military exercises in peacetime or in guarding against infringements 

of neutrality, 

b) capture at sea, confiscation, expropriation and other similar interventions by a 

foreign State power, provided any such intervention is made for the furtherance of an overriding 

national or supranational political objective. Foreign State power is understood to mean any 

State power other than own State power as defined in Cl. 2-8 (b), second sentence, as well as 

organisations and individuals exercising supranational authority or who unlawfully purport to 

exercise public or supranational authority,  

c) riots, sabotage, acts of terrorism or other social, religious or politically motivated 

use of violence or threats of the use of violence, strikes or lockouts, 

d) piracy and mutiny, 

e) measures taken by a State power to avert or limit damage, provided that the risk 

of such damage is caused by a peril referred to in sub-clause 1 (a) - (d) (31). 

This clause, also clarifies that the insurance against war perils does not 

cover insolvency or lack of liquidity of the assured or the operation of ordinary 

legal process to enforce payment of any fine, penalty, debt or right to security 

unrelated to a claim or liability covered by the insurance; as well as perils covered 

by the RACE II Clause (32). These exclusions of perils coverage are equal to those 

established under perils covered by an insurance against marine perils. 

As a general rule established in Clause 2-11, about causation and incidence 

of loss, the insurer is liable for loss incurred when the interest insured is struck 

by an insured peril during the insurance period (33). 

 
(31) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 10. 
(32) To read more about the RACE II Clause, see NORDIC ASSOCIATION OF MARINE 

INSURERS (CEFOR), op. cit., p. 11. 
(33) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 11. 
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An important provision that can have serious implications in the loss of 

the insurance is enclosed in chapter 3 of the NP about the duties of the person 

effecting the insurance and of the assured. Section I, Clause 3-1 of this chapter 

regarding the scope of the duty of disclosure, writes that “The person effecting the 

insurance shall, at the time the contract is concluded, make full and correct disclosure of all 

circumstances that are material to the insurer when deciding whether and on what conditions 

he is prepared to accept the insurance. If the person effecting the insurance subsequently becomes 

aware that he has given incorrect or incomplete information regarding the risk, he shall without 

undue delay notify the insurer” (34). 

The duty of disclosure on the part of the assured encompasses not only 

particulars from the vessel’s classification society, but all information including 

ship’s design and building drawings and materials, ship’s class, trading patterns, 

sea routes and and all compulsory certifications associated to the ship’s safety 

and security and its crew, as the International Ship Security Certificate (ISSC), 

comprising the approved ship security plan (SSP), among others.  

This clause imposes an active role on the assured to provide all infor-

mation and not only that requested by the insurance club, under the assumption 

that the person effecting the insurance is professional in the area and has suffi-

cient knowledge about the type of information that the insurer need to take the 

decision to provide the insurance. This must be seen in light of provisions of Cl. 

3-2 and Cl. 3-3 which allow the insurer limitation of liability in the case that the 

assured is to blame for the breach of the duty of disclosure. 

Clause 3-2 of the referred section governing fraudulent misrepresentation 

establishes that “If the person effecting the insurance has fraudulently failed to fulfil his duty 

of disclosure, the contract is not binding on the insurer. The insurer may also cancel other 

insurance contracts he has with the person effecting the insurance by giving fourteen days' notice” 

(35). 

Clause 3-3 about other failure to fulfil the duty of disclosure adds that “If 

the person effecting the insurance has, at the time the contract is concluded, in any other way 

failed to fulfil his duty of disclosure, and it must be assumed that the insurer would not have 

accepted the insurance if the person effecting the insurance had made such disclosure as it was 

 
(34) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 15. 
(35) Ibidem. 
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his duty to make, the contract is not binding on the insurer. If it must be assumed that the 

insurer would have accepted the insurance, but on other conditions, he shall only be liable to the 

extent that it is proved that the loss is not attributable to such circumstances as the person 

effecting the insurance should have disclosed. Liability is limited in the same manner if the 

person effecting the insurance has been in breach of the duty of disclosure after the contract was 

concluded, unless it is proved that the loss occurred before the person effecting the insurance was 

able to correct the information supplied by him.” (36). 

Additionally, Clause 3-7 gives right of the insurer to obtain all particulars 

from the vessel’s classification society, Government authorities etc. It reads as 

follows:  

“The person effecting the insurance shall, at the insurer’s request, provide him with all 

available particulars from the classification society concerning the condition of the vessel before 

and during the insurance period.  

If the person effecting the insurance fails to fulfil his duty under sub-clause 1, the insurer 

may cancel the insurance by giving fourteen days' notice, but with effect no earlier than on arrival 

of the vessel at the nearest safe port, in accordance with the insurer's instructions.  

The insurer is authorised to obtain information referred to in sub-clause 1 directly from 

the classification society and from the relevant authorities in the country where the vessel is 

registered or has been through port-State control. The person effecting the insurance shall be 

notified no later than the time when the insurer seeks to obtain such information.” (37). 

This clause must be understood as the right and authority of the insurer 

to obtain any information required to take the decision about providing the in-

surance, including all crucial information from the vessel's classification society 

and relevant government authorities, not only from the State where the vessel is 

registered but also from countries where the ship has undergone port state con-

trol inspections, containing the inspection’s report about any safety and security 

deficiencies (including breaches to the ISPS Code) found under PSC. This right 

applies not only at the time when the contract is concluded, but also during the 

period of insurance, if the insurer suspects of fraudulent misrepresentation or 

breach of duty of disclosure on the part of the assured and evaluates its right to 

cancel the insurance contract pursuant to Clause 3-27.  

 
(36) Ibidem. 
(37) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 17. 
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Rejection from the part of ship-owners to contribute with the insurer to 

obtain the required details would constitute breach of the insurance contract. 

Another relevant provision is Clause 3-8, about alteration of the risk: “An 

alteration of the risk occurs when there is a change in the circumstances which, according to the 

contract, are to form the basis of the insurance, and the risk is thereby altered contrary to the 

implied conditions of the contract. A change of the State of registration, of the manager of the 

vessel or of the company which is responsible for the technical/maritime operation of the vessel 

shall be deemed to be an alteration of the risk as defined by sub-clause 1. The same applies to 

a change of classification society.” (38). 

As a general rule, a change of country registration, classification society, 

the manager of the ship or the operating company responsible for the technical 

and commercial operation of the vessel shall be considered as alteration of risks. 

These are significant changes for the insurer, who bears the risk related to spe-

cific perils to which the ship is exposed. However, it is important to make a 

distinction between alterations of risk that may result in termination of the in-

surance contract and other alterations less grave of fortuitous nature as suddenly 

sailing into icy waters, within the ordinary trading area. 

Concerning alteration of risks, Clause 3-14 rules the loss of the main class, 

establishing that “When the insurance commences the vessel shall be classed with a classifi-

cation society approved by the insurer. The insurance terminates in the event of loss of the main 

class, unless the insurer explicitly consents to a continuation of the insurance contract. If the 

vessel is under way when the main class is lost, the insurance cover shall nevertheless continue 

until the vessel arrives at the nearest safe port in accordance with the insurer’s instructions. Loss 

of the main class occurs where the assured, or someone on his behalf, requests that the main 

class be cancelled, or where the main class is suspended or withdrawn for reasons other than a 

casualty. Cl. 3-8, sub-clause 2, second sentence, shall apply to a change of classification society.” 

(39). 

Concerning trading areas, Clause 3-15 establishes among other things, that 

the ordinary trading area under the insurance comprises all waters, subject to the 

limitations laid down in the Appendix to the Plan as regards conditional and 

 
(38) Ibidem. 
(39) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 19. 
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excluded areas. The most dangerous sea routes regarding security threats, as pi-

racy, are also considered within the ordinary trading areas. In this case the rele-

vant part is with regards to the type of perils insured. Most security perils are 

excluded from “marine perils” and classified within “war perils”, which means 

that the ship should have an extra insurance premium covering war perils to sail 

such routes. However, under war insurance, Clause 15-9, the insurer may at any 

time designate new or change existing trading areas, and decide that certain areas 

shall be designated as conditional areas. The ship may still sail in such areas, but 

subject to an additional premium (40). Certain areas shall be designated as ex-

cluded areas. Such areas fall outside the trading area of the insurance. 

Clause 3-16 governs the part related to illegal undertakings, which estab-

lishes the following: “The insurer is not liable for loss which results from the vessel being 

used for illegal purposes, unless the assured neither knew nor ought to have known of the facts 

at such a time that it would have been possible for him to intervene.  

If the assured fails to intervene without undue delay after becoming aware of the facts, 

the insurer may cancel the insurance by giving fourteen days’ notice. The insurance terminates 

if the vessel, with the consent of the assured, is used primarily for the furtherance of illegal 

purposes” (41). 

Under this provision the insurer part is free of liability for losses that are 

a consequence of the ship being used for illegal undertakings, but only if the 

assured, the ship-owner, knew or ought to have known of the illegal activities 

and had the possibility to solve the situation. In the case that the crew uses the 

ship to carry out unlawful activities as smuggling of drugs and weapons, without 

the knowledge of the ship-owner, then the insurance should cover that risk, in-

cluding repairs damages to the vessel as a consequence of customs or other gov-

ernment authorities search. Smuggling cargo with drugs unlawful substances, 

chemical precursor or illegal goods is considered a “marine peril.” Then, it shall 

be hull insurance who bears that risk.  

Damages to the hull and the ship as a result of cargo search from govern-

ment authorities shall be covered by hull insurance. However, if the assured has 

also coverage under war insurance, and the insurance against marine perils has 

 
(40) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 79. 
(41) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 20. 
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been suspended under circumstances as mentioned in Clause 3-19, the insurance 

also covers marine perils, according to Clause 2-8. 

The same applies if the vessel is confiscated as a result of illegal undertak-

ings, about which the assured had no knowledge. This must be seen in light of 

Section 6, Clause 3-36 governing identification of the assured with his servants, 

which says that “the insurer may not invoke against the assured faults or negligence commit-

ted by the vessel's master or crew in connection with their service as seamen” (42). 

Economic losses related to loss of hire for the period that the ship is de-

tained for investigation and while she is at the yard for repairs to damages gotten 

under the search, shall be covered by the loss of hire insurance, if the ship-owner 

is assured under that type of insurance. 

However, under marine insurance the assured has the responsibility to 

fully comply with safety (and security) regulations, as established in Clause 3-22. 

In case of breach of safety regulations, as the requirements of the ISPS Code, 

the insurer has the right of limitation of liability, as established in Clause 3.25, 

which says that “If a safety regulation has been breached, the insurer shall only be liable to 

the extent that the loss is not a consequence of the breach, or that the assured has not breached 

the safety regulation through negligence. However, the insurer may not invoke this rule where 

the assured is the master of the vessel or a member of the crew and the breach is committed in 

connection with his service as a seaman. If the breach relates to a special safety regulation laid 

down in the insurance contract, negligence by anyone whose duty it is on behalf of the assured 

to comply with the regulation or to ensure that it is complied with shall be deemed equivalent to 

negligence by the assured himself. The insurer has the burden of proving that a safety regulation 

has been breached, unless the vessel springs a leak whilst afloat. The assured has the burden of 

proving that he did not breach the safety regulation through negligence, and that there is no 

causal connection between the breach of safety regulation and the casualty” (43). 

Under this provision the ship-owner or the assured part will lose marine 

insurance coverage if he can be blamed for breach of safety and security regula-

tions and the loss is caused by an event connected to that breach. Concerning 

compliance of security regulations, a breach can be demonstrated with an audit 

or inspection about the requirements of the ISPS Code for vessels, as adopted 

 
(42) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 26. 
(43) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 22. 
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by the IMO in the SOLAS Convention, regarding the ship security assessment 

and the implementation of the ship security plan. The SSP demands specific 

procedures for aspects like security training of the crew, drills and exercises; en-

suring the performance of all ship security duties; control access to the ship; 

control access to the restricted areas of the ship; control of embarkation of per-

sons and their effects; appropriate handling of unaccompanied baggage; moni-

toring of restricted areas; monitoring of deck areas and areas surrounding the 

ship; handling of cargo; delivery of ship’s stores; ensuring security communica-

tion is readily available; performance of training drills and exercises in accord-

ance with the time schedule established in the plan and appropriate operation of 

the ship security alert systems (SSAS) and maintenance and updating of the ship 

security records, including the last ten ports of call and any ship-to-ship interface. 

If the procedures established in the SSP were not followed, the assured might 

be declared guilty of failure to supervise that the SSP is fully implemented on 

board the vessel and followed at all times (with the exception of dry dock).  

The level of the assured’s duty of supervision of compliance with the mar-

itime security measures established in the ISPS Code would be determined on a 

case by case basis, with fundament in the provisions about identification. If the 

assured has delegated supervision duties on implementation and compliance of 

security measures to the ship’s master, the ship security officer or the company 

security officer, that person may be identified with the assured in accordance 

with Clause 3-36, sub-clause 2, which establishes the following:  

“The insurer may invoke against the assured faults and negligence committed by any 

organisation or individual to whom the assured has delegated decision-making authority con-

cerning functions of material significance for the insurance, provided that the fault or negligence 

occurs in connection with the performance of those functions.” (44). 

The breach of safety and security regulations of serious relevance would 

also give the insurer the right to cancel the insurance, according to Clause 3-27, 

which states:  

“The insurer may cancel the insurance by giving fourteen days' notice, but with effect at 

the earliest on arrival of the vessel at the nearest safe port, in accordance with the insurer's 

instructions, if: 

 
(44) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 26. 
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a. the vessel, by reason of unsuitable construction, a defect, a casualty or similar cir-

cumstances, is not in compliance with a technical or operational safety regulation, 

b. a safety regulation of material significance has been infringed, intentionally or 

through gross negligence, by the assured or by someone whose duty it is on his behalf to comply 

with the regulation or ensure that it is complied with.” (45). 

Likewise, Clause 3-28 concerning the terms of the contract invests the in-

surer with the authority to impose additional safety regulations and security 

measures during the period of insurance and provides that, “the insurer may require 

that certain terms shall be included in contracts concerning the operation of the insured vessel, 

or that certain terms of contract shall not be included in such contracts. The requirement may 

be made in respect of contracts in general or in respect of contracts for a specific port or trade.” 

(46). 

As regards the ISPS Code, this clause means that the insurer can impose 

extra security measures or the acquirement of specific security equipment as un-

derwater drones for hull-vessel inspections, so ship’s personnel can inspect the 

vessel prior to departure of specific ports to ensure that divers from crime ring 

organizations do not affix packages to the bulbous bow of the vessel or the rest 

of the hull and avoid detention of the ship with the potential consequences of 

damages to the ship, confiscation and economic losses for loss of hire during 

the period of investigation.  

Under this provision, the insurer may also require cooperation with the 

ship-owner or the assured part, for the development of the SSP and impose 

specific security measures and equipment for certain sea routes with a high like-

lihood of piracy attacks, hijacking and armed robbery. 

The sanction for breach of such regulations and security measures directly 

imposed by the insurer can result in loss of coverage for losses which the assured 

might have avoided if he had followed those specific terms of the contract, as 

regulated under Clause 4-15 about unusual or prohibited terms of contract, 

which establishes the following: 

“The insurer is in no case liable for liability incurred because the assured or someone on 

his behalf: 

 
(45) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 23. 
(46) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., pp. 23 - 24. 
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a) has entered into a contract that results in stricter liability than that which follows 

from the ordinary rules of maritime law, unless such terms must be considered customary in the 

trade concerned, 

b) has used or failed to use terms of contract which the insurer in accordance with Cl. 

3-28 has prohibited or prescribed.” (47). 

Due to the reference in this clause to “the assured or someone on his 

behalf”, the assured part will be fully identified with his personnel both, on board 

the vessel and on shore, with the company security officer. 

 

 5.1. War insurance  

 

This insurance covers most of security perils as discussed before and spe-

cifically, the war perils, listed in Clause 2-9 of the NP. 

A relevant provision which can be considered as a response or prevention 

to maritime security threats on the part of the insurer, is established in Clause 

15-4, about safety regulations, which says the following: 

“During the insurance period the insurer may, by means of special safety regulations, cf. 

Cl. 3-22, issue instructions that inter alia: 

a. the vessel shall not embark on a planned voyage or complete a voyage in progress, 

b. the vessel shall or shall not follow a specific itinerary, 

c. the vessel shall deviate, be moved from one port to another, or remain in a specific 

port, 

d. the vessel shall not carry cargo of a specific nature, or certain passengers, 

e. the vessel shall or shall not comply with orders issued by a foreign State power, 

f. the assured shall without undue delay give information about the vessel's position, 

about voyages which the vessel is making or is going to make, about times of departure and 

arrival, the nature of the cargo, the itinerary, the charter arrangement, etc., and of any changes 

as regards previously given information about such facts. 

In the event of a breach of a stipulated safety regulation, Cl. 3-25, sub-clause 2, shall 

apply correspondingly.” (48). 

 
(47) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 31. 
(48) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 78. 
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The list of “safety regulations” in this clause is not extensive, but the word-

ing "inter alia", gives the insurer the authority to give instructions to the assured 

to do or abstain from doing specific things, as well as implementing precise mar-

itime security measures, as long as they are aimed to prevent losses. Moreover, 

it is written in this provision that if there is a breach of an instruction or stipu-

lated safety regulation under this clause, then Cl. 3-25, sub-clause 2, shall apply 

correspondingly, which means that assured can be identified with anyone whose 

duty is on behalf of the assured to comply with that instruction or safety regula-

tion and it shall be deemed as equivalent to negligence by the assured himself, 

which means that the assured loses coverage if it is demonstrated that the loss is 

a consequence of negligence related to the breach of that specific instruction or 

safety regulation. 

On the other hand, if the vessel has been deprived of income for more 

than six months as a result of orders issued by the insurer concerning specific 

safety regulations pursuant to Clause 15-4, the assured may claim for a total loss 

of the vessel, in accordance with Clause 15-13 (49).  

Under war insurance, loss of hire could also be covered as listed in Clause 

15-2, but as established in Clause 15-3 it is conditional upon agreement between 

the parties having agreed a separate sum for that and state a daily indemnity 

amount corresponding to loss of hire, plus the deductible period and number of 

days of indemnity per casualty or maritime security incident (50). 

In addition, if loss of hire has been listed as one of the interests assured 

and agreed between the parties, the insurer is liable for loss due to the vessel 

being wholly or partly deprived of income in case that it is prevented from leav-

ing a port or a similar limited area, in accordance with Clause 15-16 (51). 

If the assured has been deprived of the vessel by an intervention by a for-

eign State power as for example an official investigation for unlawful activities 

or search of drugs or illegal substances in cargo or inside the vessel without the 

knowledge of the assured, for which the insurer is liable under Cl. 2-9, the as-

sured may claim for a total loss if the vessel has not been released within six 

 
(49) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 81. 
(50) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., pp. 77 – 78. 
(51) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 82. 
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months from the day the intervention took place, under Clause 15-11, about 

intervention by a foreign State power and piracy. The same conditions and pe-

riod apply if the vessel has been captured by pirates or taken away from the 

assured by similar unlawful interventions, for which the insurer is liable under 

Clause 2-9 (52). 

Additionally, “if the vessel is prevented from leaving a port or a similar limited area 

due to blocking, the assured may claim for a total loss, if the relevant obstruction has not ceased 

within twelve months after the day it occurred”, pursuant to Clause 15-12 on blocking and 

trapping” (53). 

Concerning loss in connection with a call at a visitation port or a tempo-

rary stay, Clause 15-17 applies, which establishes: 

“The insurer is liable for loss of time if the vessel is brought to a port by a foreign State 

power for the purpose of: 

a) visitation and search of cargo, etc. 

b) capture and temporary detention. 

If the assured is entitled to compensation for total loss under Cl. 15-11 or Cl. 15-12, 

he is not entitled to compensation under this Section beyond the first month of the loss of time. 

If compensation has already been paid, it shall be deducted from the total loss compensation” 

(54). 

Although this provision about calls at a port for visitation requested by a 

foreign State power is often associated to seldom situations that arise in wartime 

or war-like conditions, it is also relevant during peacetime, for example, during 

a customs inspection of cargo, search of unlawful items, embargo, etc. Thus the 

relevance of the effective implementation and compliance with the ISPS Code 

and particularly with the ship security plan on board vessel, which procedures 

and measures can reduce to a large extent this type of security incidents regarding 

smuggling of cargo, transport of weapons, drugs, illegal substances and chemical 

precursors for unlawful purposes.  

It is important to notice that according to Clause 15-5 concerning war 

between the major powers, the war insurance shall terminate automatically in the 

 
(52) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 80. 
(53) Ibidem. 
(54) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 82. 
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case of war or war-like conditions between any of the following States: the 

United Kingdom, the United States of America, France, the Russian Federation 

and the People's Republic of China (55). 

 

 

6. General discussion 

 

The gap concerning research, enactment, implementation and compliance 

of regulations related to maritime security worldwide remains immense. While 

maritime safety subjects have been in focus for the last decades, issues related to 

maritime and port security and specifically implementation and compliance of 

the ISPS Code and related practicalities are still worldwide lagging behind.  

Maritime safety and maritime security are two different concepts but they 

are directly connected and interdependent. If a ship or a port facility is not se-

cure, it may not be safe either. Piètre-Cambacédès L., Bouissou M. (56) studied 

the similarities and differences between these two domains, and argued that 

while the security concept is connected to risks initiated or aggravated by a ma-

licious act, independently of the nature of the consequences; the concept of 

safety is associated to accidental actions i.e. without a malicious intention, but 

with potential impact to the related environment. On the other hand, while the 

terms “threat” and “incident” are used in the security discipline, the terms “haz-

ard” and “casualty” are employed in the safety discipline, respectively.  

The cited authors explain that “treat” and “hazard” are very often used in 

these two disciplines to describe identical concepts in several standards. They 

provided the term of “incident” as an example, which while it means an event 

of minor consequences in safety, it means an infringement or breach, often of 

high significance and with serious penalties. While a “maritime casualty” derived 

of human errors might have catastrophic consequences, the same fatal results 

may result from a “maritime incident”, as a successful terror or piracy attack, 

hijacking, capture at sea or embargo, confiscation/intervention of the ship on 

 
(55) Ibidem. 
(56) L. PIÈTRE-CAMBACÈDÈS, M. BOUISSOU, Cross-fertilization between safety and security engi-

neering, in Reliability Engineering & System Safety, 2013, pp. 110 – 126. 
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the part of a foreign State because of illegal transport of weapons, drugs, unlaw-

ful substances and chemical precursors for production of synthetic drugs. 

Erroneously, maritime security has not got the same level of responsive-

ness as maritime safety, even when the consequences for no compliance with 

security regulations can be equally serious as in the safety domain. A ship without 

a valid International Ship Security Certificate will not be allowed to enter at the 

majority of the ports worldwide; while the lack of an approved and implemented 

ship security plan with all its compulsory procedures may result in a poor re-

sponse to a maritime incident with fatal consequences and large economic losses. 

The same happen with a port facility. Without the Statement of Compliance 

(SoC) with the ISPS Code and an approved security plan (PFSP) it will be re-

quired to stop operations immediately with the respective economic losses, be-

cause it will not be able to provide an acceptable risk security level for vessels 

calling that port. 

Regrettably, the same gap can be noticed in marine insurance regulations. 

The Nordic Marine Insurance Plan (NP) have several provisions that refer to 

events considered marine or war perils, which are considered serious security 

threats under the ISPS Code and for which there must be a ship security plan to 

respond to such security incidents with specific procedures.  

However, the international security regulations, as adopted by the IMO, 

regarding the above mentioned Code, are not directly addressed and discussed 

in the NP.  

As a general rule the NP establishes the obligation of ship-owners as the 

assured part, to comply with all safety regulations, as established in Clause 3-22 

about safety regulations, which makes direct reference to the ISM Code: “When 

establishing the Safety Management System that is necessary to fulfil the assured’s obligation 

to comply with the International Safety Management Code as adopted by IMO, the assured 

shall ensure that the system includes instructions and procedures for the use and monitoring of 

lubricating oil, cooling water and boiler feed water.” (57). 

The ISPS Code was completely left out. There is not provision making 

any reference to this Code, the ISSC and the ship security plan with all its pro-

cedures, which are also mandatory and which can significantly contribute to the 

 
(57) NORDIC ASSOCIATION OF MARINE INSURERS (CEFOR), op. cit., p. 82. 
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reduction of potential security risks and improve the response to security inci-

dents, reducing or preventing losses. It can be argued that the wording “safety 

regulations” embrace it implicitly, since it is included in Chapter XI on safety 

regulations of the International Convention for the Safety of Life at Sea (SO-

LAS), 1974. Yet, it is quite noticeable in its absence, despite the importance of 

compliance with its requirements in relation to marine and war perils, which risk 

is carried by the insurer and in spite of its revision twice, in 2013 and 2016, after 

the ISPS officially entered into force on 1 July, 2004. 

In the analysis about marine insurance and security-related perils insured 

as well as war insurance presented in the previous sections, the authors add the 

wording “and security regulations or maritime security measures” as appropriate 

in the discussion for the different provisions to the parts making reference to 

safety regulations under the understanding that the obligation of ship-owners to 

comply with safety regulations is extended to security regulations as well, since 

this is part of the chapter governing safety regulations from the SOLAS Con-

vention. Security regulations include the implementation of the SSP and 

maritime security measures.  

Thus, ship-owners are also liable under marine insurance to comply with 

the requirements of the ISPS Code regarding the ship security plan, with all its 

specific procedures. Failure to do so can result in loss of marine insurance cov-

erage, since most of the causes leading to security incidents are considered war 

perils, and under war insurance the assured loses coverage if it is demonstrated 

negligence in complying with safety regulations and there is a causal connection 

between the breach to such regulations or specific instructions from the insurer 

and the loss as established in Clause 15-4. 

The same applies for hull insurance and protection and indemnity insur-

ance, if the hull club or the P&I club can demonstrate deficiencies in the imple-

mentation of the ship security plan and its associated procedures, liability may 

be avoided if it becomes clear that the ship-owner or the ship-operator have not 

implemented and maintained the requirements of the ISPS Code for vessels and 

the assured may lose coverage. 
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Steve Jones (58) discusses the role of the insurer concerning security regu-

lations and said that “in light of these new security requirements insurers will require that 

vessels are not only in possession of the required security certification, but that they do what is 

required of them in practice. It is most likely that slowly but surely a tide of legal and insurance 

disputes will eventually wash over the industry, just as is slowly happening with the ISM Code. 

In looking to assess whether an insurance claim is legitimate, insurers will no doubt to use the 

ISPS requirements and the ship-owners adherence to them as a yardstick to either settle or to 

avoid claims as necessary.  

For ship-owners then, it is not so much the role that insurers may or may not have taken 

in shaping security legislation, but it is the danger that they may not be able to recover losses on 

their policies in the event of losses arising from a security incident” (59). 

Due to the fact that under marine insurance, ship-owners and the ship’s 

master have the obligation to keep the insurer informed und updated of any 

developments during a security incident; cooperation between marine insurers 

and ship-owners for the development of ship security assessments and ship se-

curity plans as a part of clauses referring to “specific terms of the contract” and 

with the aim to prevent losses has become common practice in the United States 

of America. European insurance clubs are still lagging behind in this subject as 

well. 
 

 

 

7. Conclusions 
 

The lack of the specific inclusion of security regulations concerning the 

requirements of the ISPS Code, in clear difference to the ISM Code in the Nor-

dic Marine Insurance Plan, demonstrate the gap in attention given to the security 

domain, even when both, marine casualties and maritime incidents may have the 

same catastrophic and fatal consequences. 

However, as a part of the chapter of SOLAS’ safety regulations, ship-own-

ers have the obligation to fully comply with the requirements of the ISPS Code. 

Failure to do so can result in the loss of marine insurance coverage and the as-

sured will have to bear the losses arising from a security incident. 

 
(58) S. JONES, Maritime Security a Practical Guide, London, 2006, p. 87. 
(59) Ibidem. 
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Full implementation and compliance with the requirements of the ISPS 

Code can reduce security risks, improve the response to security incidents 

through the implementation of specific measures for that type of incident as 

provided in the security plan, and prevent or reduce economic losses and loss of 

life at sea.  

A call for international acknowledgement of the relevance of the compli-

ance of the ISPS Code requirements in relation to prevention and reduction of 

economic losses and loss of life at sea as consequence of maritime incidents is 

provided. The specific inclusion of maritime security regulations in marine in-

surance acts and marine insurance contracts may contribute to improve maritime 

security policies worldwide and a significant reduction of maritime incidents. 
 

 

8. Recommendations and future research directions 
 

It is highly recommended that the next revision of the Nordic Marine In-

surance Plan includes clear and specific provisions about the obligation of ship-

owners concerning implementation and compliance of the ISPS Code require-

ments, with regards to the SSA, the SSP with mandatory procedures and the 

respective Certificate. 

Future research directions in the field may include a study of case law con-

cerning settlement of claims regarding breaches to the requirements of the ISPS 

Code between marine insurance clubs and ship-owners. 
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UAE Marine Insurance Law* 

 

 

ABSTRACT 

 

The UAE Marine Insurance sector is regulated by the UAE Civil Code, 

Federal Law No. 5 of 1985 and the UAE Insurance Law, Federal Law No. 6 of 

2007. Furthermore, also the Maritime Code, known as Federal Law No. 26 of 

1981, comprise several provisions applicable to marine insurance policies. These 

clauses have been drafted to be in line with the existing English law and provi-

sions and are construed to be interpreted and applied by the English courts in 

the case of a dispute. But how effective are English marine insurance clauses in 

a UAE litigation context? Generally, English marine insurance policies are es-

sentially regulated by both the Marine Insurance Act 1906 (MIA) and the Insur-

ance Act 2015. With this context, are the above-mentioned regulation likely to 

work in practice as intended?.  

 

SUMMARY. 1. Introduction. – 2. Main sources of marine insurance law. – 2.1. Uae 

federal law no. 6 of 2017 (the insurance law). – 2.2. UAE federal law No. 26 of 1981 

(the “maritime code”). – 2.3. Marine insurance act 1906 (mia) and the insurance act 

2015. – 3. Potential conflicts: the institute of cargo clauses. – 3.1. Clause 5.1.1 - exclu-

sion: unseaworthiness. – 3.2. Clause 13 – constructive total loss and abandonment. – 4. 

Conclusive remarks. – Bibliography. 

 

 

1. Introduction  

 

The UAE marine insurance industry is governed by UAE Civil Code, Fed-

eral Law No 5 of 1985, and Federal Law No 6 of 2007 (the UAE Insurance 

Law). In addition, several regulations relevant to marine insurance policies are 

included in the Maritime Code, known as Federal Law No. 26 of 1981 (1). These 

 
* This article has been submitted to double blind peer review.  
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rules have been written in accordance with the current English law and practice, 

and are therefore perceived by insurers as having a degree of predictability in 

their legal outcomes, which assists insurers in assessing and underwriting marine 

risks. 

But, how effective are English marine insurance provisions in the UAE 

litigation context? Before answering this question, it is helpful to give a short 

overview of the major sources of the marine insurance regulations in both Coun-

tries, United Arab Emirates and England and Wales (2). 

 

 

2. Main sources of Marine Insurance Law 

 

In general, Insurance contracts in the UAE are regulated by three primary 

sources: UAE Federal Law No. 5 of 1985 (the Civil Code), UAE Federal Law 

No. 6 of 2007 (the Insurance Law) and the Maritime Code, known as Federal 

Law No. 26 of 1981. On the other hand, marine insurance policies in the English 

Law are principally governed by the Marine Insurance Act 1906 (MIA) and the 

Insurance Act 2015 (3). 

 

2.1. UAE Federal Law No. 6 of 2007 (the Insurance Law) 

 

Federal Law No. 6 of 2007 on the Establishment of the Insurance Au-

thority and Insurance Operations Regulation (the Insurance Law), replacing 

 
(1) The aim of Law is to regulate the sea navigation and trade. his Law enters into force in 

1981, three months after its publication in the Official Gazette and its composed of 6 Sections 

divided into 422 articles. To remind, section 1 deals with the following matters: (a) terms and 

definitions; (b) general provisions; and (c) identification, nationality, registration, ownership, 

control and documents of the ship. Section 2 provides for the privilege and pawning rights and 

confiscation of the ship. Section 3 pertains to the following: (a) ship-owner and supplier of 

equipment; (b) captain; (c) crew. Section 4 deals with security, discipline and order aboard vessels 

and list of punishable offences and regulates imposition of penalties. 
(2) D. ATTARD, M. FITZMAURICE, I. ARROYO, N. MARTINEZ, E. BELJA, The IMLI Manual 

on International Maritime Law, in Shipping Law, Vol. II, Oxford, 2016, p. 620 ff. 
(3) W. BENECKE, A Treatise on the Principles of Indemnity in Marine Insurance Bottomry and Re-

spondentia, New York, 2018, p. 120 ff. 
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Federal Law No. 9 of 1984 on Insurance Companies and Agents (the Old In-

surance Law), covers insurance and reinsurance in the UAE. The Insurance Law 

refers to all UAE registered and authorized businesses and intermediaries except 

those insurance suppliers registered and authorized in the Dubai International 

Financial Center (DIFC) or other designated areas. The DIFC is an economic 

free zone created to attract foreign investment since it allows a distinct legal 

framework. The Dubai Financial Services Authority (DFSA) and the DIFC Au-

thority are the corporate and intermediary regulators in the DIFC, while the In-

surance Authority (the Authority) established by the Insurance Law regulates 

those businesses and intermediaries registered in the rest of the UAE (4).  

Therefore, when discussing insurance laws in the UAE, both the Author-

ity and the DIFC need to be considered. There are restricted laws regarding risks 

that need to be legally insured. The risk categories that are mandatory and non-

mandatory are organized into groups. According to Article 4 of the Insurance 

Law, there are three categories of insurance eligible to cover risks, whether com-

pulsory or not, namely life and capital insurance, asset insurance and liability 

insurance. Article 25.1 states that a business may work only in one of the three 

groups but also may not take out life and investment insurance and assets and 

liability insurance at the same time.  

The Insurance Authority Board of Directors’ Resolution n. 2 of 2009 on 

Issuing the Implementing Regulations of the Law, is one of the significant board 

documents submitted by the Authority that have effectively been enacted and 

applied. It is meant to explain the law and provide a broader understanding and 

interpretation of the regulation. On the other hand, two Rulebooks (General 

Module (GEN) and Business Module Conduct (COB)) have been released by 

DFSA to control insurance companies in the DIFC. They provide the insurance 

class requirements relevant to the DIFC. Rulebooks GEN and COB show that 

 
(4) Insurance Authority regulates and supervises the insurance sector in the UAE in ac-

cordance with Federal Law No. 6 of 2007. Many companies provide Islamic insurance (Takaful) 

services for the following types: Life insurance, Health insurance, Property insurance (motor, 

fire, marine), Liability insurance (third party liability for vehicles, personal accident insurance, 

employer liability insurance, insurance of trains, insurance of cash). 
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contrary to the UAE Insurance Law, which comprises of three mandatory cate-

gories, as noted above, the DIFC laws create only two types of insurance, which 

include life and non-life coverage (5). 

As per the legislation, the policy holder must carry out insurance from a 

properly organized insurance company, licensed with the Authority under Arti-

cle 26.1 and based in the UAE. Article 47 of the Insurance Law states that a local 

insurance provider or a branch of an international insurance company, can only 

insure risks in the UAE if the license has been granted from the Authority. The 

Insurance Law relates to all insurance companies, domestically and internation-

ally, as well as those offering collective insurance, takaful insurance or reinsur-

ance under Article 2(1). Article 2(2) specifies that the law does not extend to 

insurance companies operating in free zones areas. The DIFC Authority and the 

DSFA regulate companies that are integrated in the DIFC. As stated earlier, if 

the Company has developed a presence in the UAE and acquired a license from 

the Authority (Article 26), a foreign firm or a subsidiary of an international busi-

ness may carry out insurance operations. Article 24 offers that a public joint 

stock company (PJSC), a branch of a foreign insurance company or an insurance 

advisor may participate in insurance or reinsurance operations as soon as proper 

authorization has been obtained and the Authority has given a license. Other 

entities, i.e. a limited liability company or a limited liability partnership, will not 

be able to obtain the necessary authorization by law or be certified as an insur-

ance supplier in the UAE; therefore, risks can only be covered by insurance es-

tablished as a PJSC or a branch office (6). 

Generally, a PJSC may not be the ideal choice for an overseas business 

that intends to enter the UAE because of shareholding constraints, which limit 

the amount of overseas investment to 25%. Hence, given these rigorous provi-

sions for shareholding, a branch can be more appropriate for an international 

business. In accordance with Article 68 of the Insurance Law, an insurance pro-

vider registered in a free zone may operate in that free zone only.  

 
(5) R. PRICE, A. HABERBECK, The Maritime Laws of the Arabian Gulf Cooperations Council 

States, Vol. 1, London, 1986, p. 144 ff. 
(6) A. CHAMBERLAIN, G. EDDINGS, R. WAEDER, The Shipping Law Review, London, 2018.  
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Nevertheless, reinsurance operations may be carried out outside the free 

zone; therefore, risks placed in the UAE may be reinsured. Article 314 of UAE 

Federal Law No. 8 of 1984 (Commercial Companies Law) stipulates that an in-

ternational firm or a branch must obtain a license from the competent authority 

and designate a UAE national as an agent. The national agent has no tax liability, 

and neither would he be held responsible, in the UAE or abroad, for any actions 

and operations of the international insurer. The agent functions only as a repre-

sentative to represent, among other things, the international insurer before pub-

lic bodies. In the DIFC these constraints on ownership for insurance firms or 

branches does not apply, as its primary objective to attract overseas businesses 

wishing to create a presence in the DIFC by giving 100% ownership to foreign 

entities. Like the UAE Insurance Law, the DIFC enables insurers and interme-

diaries to insure DIFC-based risks, but not UAE based risks (DFSA Rulebook 

COB, section 7.2.2.). Even so, they may access UAE either through reinsurance 

or through the establishment of a UAE branch or subsidiary as per Federal Law 

No. 8 of 2004. The same conditions for establishing a branch or subsidiary for 

overseas companies (as mentioned above) apply likewise to companies entering 

though DIFC in the UAE market (7). 

 

2.2. UAE Federal Law No. 26 of 1981 (the Maritime Code) 

 

United Arab Emirates Federal Act No. 26 of 1981, widely recognized as 

the UAE Maritime Code, defines and rules all shipping procedures within the 

United Arab Emirates, which include, in Chapter 6, marine insurance contracts, 

referred to both vessel insurance and marine cargo insurance, and other regula-

tions generally relevant to marine insurance policies.  

There are a few observation to share. Marine insurance contracts are of 

good faith, as specified in the current Maritime Code. Article 385 of the Maritime 

Code imposes an obligation on the insured to reveal all appropriate information 

at the moment of contract conclusion and not to keep vague or misstate im-

portant records, allowing the insurer to better evaluate the risk and coverage. 

 
(7) A.J. EL MASRY, M. KORTBAWI, Insurance & Reinsurance Law & Regulations, London, 

2014, pp. 1 – 20. 
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The burden lies on the assured to identify and disclose all the relevant circum-

stances material to the risk. As things stand, under Article 388 of the Maritime 

Code an insurer is entitled to avoid the entire contract in the event that there is 

a failure by the assured to disclose all material information.  There is no re-

quirement for the undisclosed information to relate to the damage suffered. The 

law as set out in the Maritime Code does not provide for an intermediate remedy 
(8). 

Like many civil law systems, there are no specific provisions of UAE law 

that give special effect to the concept of “warranties” in contracts of marine 

insurance or insurance generally. Given this, under UAE law, breach of marine 

insurance warranties does not necessarily result in automatic discharge of the 

insurer from liability under the contract. In the absence of a well-defined or 

clearly understood legal meaning of “warranties”, it can be confusing to under-

stand how such provisions should operate in practice under UAE law and to 

predict with certainty the effects of a warranty breach in a litigated coverage 

dispute.  

Also relevant is the Insurance Authority Board of Directors’ Resolution 

No. 3 of 2010 (the 2010 IA Directive) (9). Except in rare instances where the law 

expressly provides for contrary agreement by the parties to an insurance con-

tract, UAE Insurance Law applies regardless of contractual agreement. 

 

 

 

 

 

 
(8) C. BLACK, G. GILMORE, The Law of Admiralty, Dallas, 1975, p. 200 ff. 
(9) In 2010, the UAE Insurance Authority issued a directive to insurance companies op-

erating in UAE. UAE law does not expressly distinguish between insurance and reinsurance 

contracts in respect of interpretation. The Insurance Law Article 3.1 defines an insurance as 

follows: “An insurance is a contract pursuant thereto the insurer shall be obliged to pay the 

insured or the beneficiary whose in his favor the insurance has been concluded a sum of money, 

regular proceeds or other monetary indemnity in case the insured accident or risk occurred, in 

return of instalments or any other monetary sums paid by the insured thereto.” This definition 

applies to a reinsurance contract as well and is similarly defined in the Civil Code Article 1026. 
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2.3. Marine Insurance Act 1906 (MIA) and the Insurance Act 2015 

 

English-law marine insurance policies are principally governed by the Ma-

rine Insurance Act 1906 (MIA) and the Insurance Act 2015 (the IA and together 

English Insurance Law) (10). 

On 12 February 2015, the Insurance Act 2015 (the Act) received Royal 

Assent. The Act came into force on 12 August 2016 amending parts of the Ma-

rine Insurance Act 1906 (the MIA 1906) which states the English common law 

for all classes of non-life insurance.  

As per the content of the Act few points need to be addressed. Section 3.1 

of the Act introduces a new requirement for the insured to make a “fair presen-

tation of the risk” before the insurance contract is entered into. This replaces 

the duties regarding disclosure and representations that are contained in the MIA 

1906. Disclosure must be made in a manner that would be “reasonably clear and 

accessible to a prudent insurer”, a requirement which is designed to prevent the 

insurer to receive a vast amount of information.  

Moreover, the insured is required to disclose every material circumstance 

which it knows or ought to know, or alternatively is required to give the insurer 

“sufficient information to put a prudent insurer on notice that it needs to make 

further enquiries” to reveal such material circumstances. Section 7.3 states that 

“a circumstance is material if it would influence the judgement of a prudent in-

surer in determining whether to take the risk and, if so, on what terms.”  

Section 7.4. contains examples of what may be considered a material cir-

cumstance.  

Section 3.3.(c) places an obligation on the insured not to make misrepre-

sentations. Material representations are required to be “substantially correct” 

and material representations must be “made in good faith”.  

The Act provides certain exceptions to the duty of disclosure, such as 

where the insurer knows, ought to know or is presumed to know something.  

The insured is also not required to disclose matters which diminish the 

risk or are something as to which the insurer waives disclosure. The latter two 

exceptions are almost exact replicas of exceptions contained in the MIA 1906.  

 
(10) J. BIRDS, Insurance Law in the United Kingdom, London, 2018. 
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To have a remedy for a breach of the duty of fair presentation, Section 8.1 

requires the insurer to demonstrate that it would have acted differently if the 

insured had made a fair presentation of the risk. The remedies, set out in the 

Schedule to the Act, depend on whether the insured’s breach was deliberate or 

reckless or otherwise.  

To conclude, in recent years there has been an increasing move in the 

market towards the introduction of the above clauses into the insurance policies 

of major corporate insureds to bring in proportional remedies, dealing with dis-

closure, late notice, conditions precedent and warranties in particular (11). 

 

 

3. Potential conflicts: the Institute Cargo Clauses 

 

Having that clear, are the above-mentioned regulation likely to work as 

meant in practice? And moving back to our first question, how effective are 

English marine insurance clauses in a UAE litigation context?  

Let’s take, as an example, the Institute Cargo Clauses (ICCs). The ICC is 

a cargo cover designed to indemnify the insured against all risks of loss of or 

damage to the insured cargo. The ICCs have been subject to a lot of judicial 

interpretation by the courts of England and Wales. This has resulted in a high 

degree of legal certainty for insurers wishing to incorporate the ICCs into their 

policies. However, incorporation of these clauses into a policy that is governed 

by UAE law will not benefit from English judicial precedent when they are con-

strued by the UAE Courts. Instead, the UAE Courts will construe the English 

clauses by reference to the UAE judicial understanding of UAE Insurance Law, 

not by reference to English case-law (12). 

 

3.1. Clause 5.1.1. – exclusions: unseaworthiness 

 

The ICC clause excludes cover for loss, damage or expense arising from 

“unseaworthiness of vessel or craft or unfitness of vessel or craft for the safe 

 
(11) B. JOHN, Handbook of Logistics, Shipping & Commercial Terminologies, Chennai, 2019. 
(12) B. JOHN, op. cit., 2019, p. 56 ff. 
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carriage of the subject-matter insured, where the assured are privy to such un-

seaworthiness of unfitness, at the time the subject-matter insured is loaded 

therein.” In the English case of F. C. Bradley & Sons, Ltd. v. Federal Steam 

Navigation Company, seaworthiness was defined as a standard by which a “ship 

must have the degree of fitness which an ordinary careful owner would require his vessel to have 

at the commencement of her voyage having regard to all the probable circumstances of it”. An 

additional case law has established that seaworthiness includes competence of 

crew, age of the ship, type of vessels, etc.  

Through the years, the English courts have heard many cases on the ques-

tion of seaworthiness and have refined its definition through multiple scenarios. 

A consequence of this is that the insured can have a reasonable degree of confi-

dence that cover will attach if the insured ensures his cargo is carried on a vessel 

that fulfils certain criteria of seaworthiness for a given shipment. It permits in-

surers to legitimately deny cover where carrying vessels fall short of this criteria 

and insurers are better placed to assess the prospects of success of defending a 

cover position in English litigation (13). 

This position can be contrasted with UAE Insurance Law which does not 

rely on precedent case law and each case will be considered on its own facts. The 

UAE court will decide, on a case-by case basis and usually with the assistance of 

a court-appointed maritime expert, on whether the carrier of the insured cargo 

was seaworthy or not. Since insurers do not have precedent to guide them and 

there is a lack of publicly accessible case precedent to identify a preferred court 

definition, they could be incentivized to deny cover where the facts allow for 

some support to the argument in the hope that a court would rule in their favor 
(14). 

 

 

 

 

 
(13) J.C. ALLEN, N.G. HUDSON, The Institute Clauses: Handbook, London, 1986.  
(14) J. CARROLL, A. GRAY, English Law Marine Insurance Clauses: Will the UAE Courts Recognise 

and Apply Them?, Dubai, 2017. 
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3.2. Clause 13 – constructive total loss and abandonment 

 

Clause 13 provides that “No claim for Constructive Total Loss shall be 

recoverable hereunder unless the subject-matter insured is reasonably aban-

doned either on account of its actual total loss appearing to be unavoidable or 

because the cost of recovering, reconditioning and forwarding the subject-mat-

ter insured to the destination to which it is insured would exceed its value on 

arrival” (15). This provision largely reflects section 60 of the MIA. The courts of 

England and Wales have commented on and refined the section 60 definition in 

a number of cases (16). This position can be contrasted with UAE Insurance Law 

because the UAE Court will not consider the MIA for guidance on the proce-

dural steps required for abandoning a cargo. UAE Insurance Law provides that 

“the insured may abandon goods to the insurer in the following circumstances: 

Should news not be heard of the ship for a period of three months from the date 

of the last news thereof, the goods shall be presumed lost upon the date of the 

last news. Should the vessel become unseaworthy and operations to transport 

the goods by any means of transport to the destination have not commenced 

within a period of three months from the date of notification of the insurer by 

the insured of the unseaworthiness of the vessel. Should the goods be lost or 

damaged to the extent that three quarters at least the value thereof.” It follows 

that under UAE Insurance law an insured can abandon cargo if a vessel goes 

missing for three months or the goods are not transported for a period of three 

months due to carrier unseaworthiness or where the value of the goods has de-

preciated by 75% due to damage. This is a significant departure from the English 

law definition and interpretation of abandonment and demonstrates how Insur-

ers seeking to rely on English definitions of abandonment and CTL would be 

well advised to re-assess the risk that they are assuming when binding marine 

policies. 

 
(15) R.H. BROWN, The Cargo Insurance Contract and the Institute Cargo Clauses: Training Notes for 

Brokers, London, 1995. 
(16) For example, on the construction of the word “abandoned” the court commented in 

Masefield AG v Amlin Corporate Member (2011) that “abandonment was not simply a notice 

of abandonment but the abandonment of any hope of recovery”. Further, the abandonment 

process is elaborated on by sections 61 and 62 of the MIA.  
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4. Conclusive remarks 

 

As a conclusion, Insurers would be well recommended, in our opinion, to 

include an arbitration clause regulated by English law to safeguard the inclusion 

in the policy of the ICC provisions; or, alternatively, adjust their policy provi-

sions to suit UAE law and evaluate the vulnerability accordingly.  The im-

pact of implementing an arbitration clause regulated by English legislation is that 

while the dispute resolution process may become costlier than resolving the issue 

through local UAE courts, an English arbitration is likely to guarantee that inte-

grated clauses are implemented in a way which is consistent with the precedent 

established. As for insured persons, it is essential to remember that it may not 

always be what it looks like or example, the duty under English Insurance Law 

to disclose material data is less stringent than under UAE Insurance Law. That 

is why insurers would do well to have an adequate UAE document management 

scheme in place to guarantee that insurers are fully disclosed when taking risks. 

In addition, an insured should be conscious of the law that is likely to govern a 

policy coverage conflict and behave in a way that complies with that law (17). 

 

Linda Tontodonati  

PhD Candidate 

School of Law, Alma Mater Studiorum - University of Bologna 

 

 

 

 

 

 

 

  

 
(17) H.M. RINGBOM, The European Union and international maritime Law - lessons for the Asia-

Pacific region?, in Australian and New Zealand maritime law journal, 2016, pp. 67 – 77.  
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Incoterms: Overview and Practical Implications * 

 

 

ABSTRACT 

 

The aim of this work is to offer an adequate and clear overview of the In-

coterms, as well as of the practical implications they may have in the context of 

the international trade. Indeed, this article will try to provide the reader with an 

overview of the duties of the seller and of the buyer who may deal on Incoterms. 

The paper will take into account the possible benefits for a seller and for a buyer 

whose businesses may be focused on F.O.B., C.I.F., F.C.A., C.I.P., C.P.T., 

D.A.P. and EX.W.. Hence, this article will try to analyse these commercial terms 

and how they may affect the parties involved in the contracts of international 

sales of goods. This work will deal exclusively with English law, as for its trans-

parency and for its favourable approach to business, it is the governing law of 

many international contracts. In particular, specific reference will be given to the 

Sale of Goods Act of 1979, which is constantly applied in the contracts of sale 

of goods. Conversely, no reference will be made to the United Nations Vienna 

Convention on Contracts for the International Sale of Goods, which the United 

Kingdom has not ratified. 

 

SUMMARY: 1. Introduction. – 2. F.O.B. – 3. C.I.F. – 4. F.C.A. – 5. C.I.P. – 6. 

C.P.T. – 7. D.A.P. – 8. EX. W. – 9. Conclusions. – Bibliography. 

 

 

1. Introduction 

 

The aim of this article is to offer an adequate and clear overview of the 

Incoterms as well as of the practical implications they may have in the context 

of the international trade. Indeed, this article will highlight the possible benefits 

for a seller and for a buyer who deal on F.O.B., C.I.F., F.C.A., C.I.P., C.P.T., 

D.A.P. and EX.W. 
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A necessary premise to this paper is that the entire work will be focused 

on English law, as for its transparency and for its favourable approach to busi-

ness, it is the governing law of many international contracts. 

With regard to the role of international trade and international sales, it 

shall be stressed that the function played by this peculiar type of sales is to allow 

goods to be sold from one country to another, trying to render this process as 

much efficient as possible. 

As this work will focus specifically on English law, it shall be noted that 

domestic sales’ contracts as well as international sales’ contracts are governed by 

the Sale of Goods Act of 1979, hereinafter referred to as S.G.A. 

Differently from the S.G.A., the United Nations Vienna Convention on 

Contracts for the International Sale of Goods, which the United Kingdom has 

not ratified, provides a set of rules to be applied only to international sales of 

goods.According to McKendrick, an international sale of goods can be defined 

as a sale whereby the goods are transported from one nation to another (1), but 

also as a contract involving the seller in one country and the buyer in another. 

It can be probably seen that an international sale of goods can be more 

complex than a domestic one for a variety of reasons, of which, only the most 

evident will be mentioned. Indeed, an international sale involves problems such 

as distance, language and currency barriers, as well as issues regarding the ele-

ment of transportation, which can take different forms, as it can be by sea, by 

air, by road and by rail. 

With reference to the Incoterms, which are the international commercial 

terms set out by the International Chamber of Commerce, it must be stressed 

that they play a crucial function in the world of international trade. Each single 

term provides different duties and rights with regard to the transportation of 

goods, to the costs of insurance, to the cost of freight as well as to the cost of 

export and import clearance. 

As confirmed by Van Houtte, these terms are regularly updated and re-

vised. Indeed, by January 2020, considerable changes shall come into effect. 

 
*This article has been submitted to double blind peer review. 

(1) E. MCKENDRICK, L. GULLIFER, P. MITCHELL, E. PEEL, D.J. STEPHENS, S. TOLANEY, 

A. TOLLEY, J. ULPH, S. WORTHINGTON, Sale of Goods, London, 2000, p. 588. 



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 

109 
 

Among the main changes, the EX.W., the DD.P. and the F.A.S. might be re-

moved and the F.C.A. might be applied for land transportation as well as for sea 

transportation. There might also be the birth of a new term, the C.N.I., which 

stands for “Cost and Insurance”. One of the reasons of the constant changes in 

this field is that the International Chamber of Commerce takes into considera-

tion developments in international trade and in the means of carriage as well (2). 

The following paragraphs will offer a detailed analysis of the abovemen-

tioned Incoterms from the perspective of the 2010 version. It can be noticed 

that the 2010 version, which is the last available one, brought considerable ele-

ments of innovation compared to the 2000 version. Indeed, the 2010 version 

represents a revision of the 2000 one, which, as suggested by Loquin, was made 

to make sure that the Incoterms apply adequately to the current trade practices 
(3).  

Consequently, under the 2010 version, as sustained by Shepherd, with re-

gard to the F.O.B., the C.F.R. and the C.I.F., the reference to the “ship’s rail” 

has been changed with the expression regarding the goods being delivered when 

they are “on board the vessel”. In addition, the 2010 version specifies that the 

D.A.T. (Delivered at Terminal) replaces the D.E.Q. (Delivered Ex Quay), while 

the D.A.P. (Delivered at Place) replaces the D.A.F. (Delivered at Frontier) the 

D.E.S. (Delivered Ex Ship) and the D.D.U. (Delivered Duty Unpaid). 

One further aspect, which needs to be mentioned, is that the new rules 

can be used not only for international sales, but also for domestic sales. 

As far as the 2010 version is concerned, it should be noted that in order 

to be incorporated, it is necessary that the parties to the contract of sale state 

expressly that they wish “Incoterms 2010” to apply to their contract and not just 

“Incoterms”. Indeed, it shall be reminded, as held even by Moens, that the In-

coterms do not have the status of law. As a matter of fact, they have not become 

part of the municipal law of any State (4) and, therefore, in order for them to be 

 
(2) H. VAN HOUTTE, The Law of International Trade, London, 2002, p. 172. 
(3) E. LOQUIN, L. RAVILLON, Informal sources of international business law, in International Busi-

ness Law Journal, 2011, p. 356. 
(4) G. MOENS, P. GILLIES, International trade and business: law, policy and ethics, London, 2006, 

p. 133. 
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incorporated into a contract of sale, it is necessary an unambiguous reference to 

these terms. 

 

 

2. F.O.B. 

 

The first Incoterm, which will be taken into account is the F.O.B., which 

stands for “Free on board”. First and foremost, it shall be highlighted that this 

term is a flexible instrument. As maintained by Lorenzon, the F.O.B. can be 

intended as a flexible instrument because it can be adapted to numerous types 

of trades and practices (5). However, it shall not be forgotten that this term is 

restricted only to sea transport or inland waterways. 

As it can be seen in Pyrene Co. Ltd v Scindia Navigation Co. Ltd (6), it is possible 

to identify three different categories of F.O.B. contract. However, the work will 

mainly focus on the first type of F.O.B., hence, on the “classic F.O.B.”, as it is 

the most applied one. 

The “classic F.O.B.” provides, as held by Devlin J. in the abovementioned 

case, that “the buyer’s duty is to nominate the ship and the seller to put the goods 

on board for account of the buyer and to procure a bill of lading in terms usual 

in the trade. In such a case, the seller is directly a party to the contract of carriage 

at least until he takes out the bill of lading in the buyer’s name”. 

Conversely, always according to Devlin J., the second type of F.O.B., 

known as “extended F.O.B. or as F.O.B. with additional services” provides that 

“the seller is asked to make the necessary shipping arrangements and the con-

tract may then provide for his taking the bill of lading in his own name and 

obtaining payment against the transfer, as in a C.I.F. contract” (7). However, as 

sustained by Bridge, the main difference with the C.I.F. is that under this type 

 
(5) F. LORENZON, C.I.F. and F.O.B. Contracts, London, 2012, p. 254. 
(6) Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 Q.B., p. 402. 
(7) Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 Q.B., p. 424. 
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of F.O.B. the costs of freight and insurance are borne by the buyer (8). Conse-

quently, while under the classic F.O.B., the buyer is the shipper, under the sec-

ond type of F.O.B., it is the seller who is the shipper of the goods. 

Additionally, Devlin J. stressed that the third type of F.O.B., also known 

as “simple F.O.B.” provides that “the buyer engages his own forwarding agent 

at the port of loading to book space and to procure the bill of lading. In such a 

case, the seller discharges his duty by putting the goods on board, getting the 

mate’s receipt and handing it to the forwarding agent to enable him to obtain 

the bill of lading” (9). 

This classification has been approved in another case, that is, The El Amria 

and El Minia (10). 

Of utmost importance is the clear distinction between the duties of the 

buyer and the duties of the seller. Indeed, as confirmed by the case Pyrene Co Ltd 

v Scindia Co Ltd, under the “classic F.O.B.” it is the buyer the person responsible 

for the nomination of the ship, therefore, the buyer is responsible to give the 

shipping instructions to the seller. As suggested by Bridge, when the buyer 

chooses the carrier, he must then provide the seller with a notice of the expected 

arrival of the vessel (11). 

Furthermore, the ship must obviously be physically and legally able to load 
(12). As held even by Bennett, although it is true that the buyer is responsible for 

the nomination of the vessel (13), it is still possible for him to replace her if the 

nominated ship is unavailable (14). It follows, therefore, that if the vessel is not fit 

for the port where she is supposed to load, then the buyer is in breach of con-

tract. 

 
(8) M. BRIDGE, Benjamin’s Sale of Goods, London, 2010, p. 1699. 
(9) Ibid. 
(10) The El Amria and El Minia [1982] 2 Lloyd’s Rep., p. 28. 
(11) M. BRIDGE, The International Sale of Goods: Law and Practice, Oxford, 1999, p. 120. 
(12) Agricultores Federados Argentinos Sociedad Cooperativa Ltda v Ampro SA Commerciale, Indu-

strielle et Financière [1965] 2 Lloyd’s Rep., p. 157. 
(13) H. BENNETT, F.O.B. Contracts: Substitution of vessels, in Lloyd’s Maritime and Commercial 

Law Quarterly, 1990, p. 466. 
(14) Ibid. 
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With regard to the element of timing, the buyer is bound to make the 

nominated ship ready for loading within the shipping period (15). Albeit it is quite 

an evident duty imposed on the buyer, it is still relevant mentioning that the 

buyer must take up the bill of lading and naturally he must pay for the goods 

provided by the seller if they do conform to the contract. 

With reference to the other party, namely, the seller, he has a strict duty to 

put the goods on board the vessel (16). Consequently, delivering the goods to the 

carrier cannot be intended as putting the goods on board the ship. 

Nevertheless, it shall be added that not only the seller is bound to put the 

goods on board, but he must also ensure that the goods do conform to the con-

tract description. 

In relation to the duty of the seller to put the goods on board, it must be 

added that the seller is bound to do so within sufficient time to complete the 

loading operations (17). 

Additionally, relatively to the duty of the seller to ship the goods, it shall 

be underlined that the seller has indeed a duty to ship the goods in good condi-

tion, but likewise, he is not obliged to make sure that the goods reach the final 

destination in the same condition as they were shipped or that they do reach the 

discharging port(18). In any case, the goods “shall be in such a state that they can 

endure the normal journey and be in a merchantable condition upon arrival (19)”. 

For these reasons, according to Tettenborn, the relevant moment, which 

should be taken into account, is the moment of shipment of the goods and, 

therefore, if the goods reach the final destination in an unsatisfactory state, this 

is intended as evidence that they were unfit at that time (20). 

 
(15) Cunningham (J & J) Ltd v Robert A Munro & Co Ltd [1922] 13 Lloyd’s Rep., p. 216. 
(16) Great Elephant Corporation v Trafigura Beheer BV [2013] E.W.C.A. Civ, p. 905. 
(17) All Russian Co-operative Society Ltd v Benjamin Smith & Sons [1923] 14 Lloyd’s Rep., p. 351. 
(18) Kg Bominflot Bunkergesellschaft für Mineraloele Gmbh & Co v Petroplus Marketing AG [2010] 

2 C.L.C., p. 637. 
(19) Mash & Murrell Ltd v Joseph I Emanuel Ltd [1961] 1 W.L.R. 862, p. 865. 
(20) A. TETTENBORN, Of FOB sales, sellers’ obligations and disclaimers, in Lloyd’s Maritime and 

Commercial Law Quarterly, 2009, p. 419. 
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Moreover, it shall be remembered that among these duties, the seller has 

also the duty to pay for and arrange for the transportation costs until the moment 

the goods cross the ship’s rail. 

With regard to the question of export licences, it seems that the seller has 

the duty to obtain them (21). 

One further duty of the seller is to procure a bill of lading which must 

have precise characteristics as it is for the case of the C.I.F. As the bill of lading 

under the F.O.B. and under the C.I.F. must have the same characteristics, the 

following paragraph will deal with these issues in more detail. 

It will just be mentioned here that the seller must procure the bill of lading 

as an agent for the buyer (22). Furthermore, the seller might be asked to give the 

notice of the shipment to the buyer, but this might not be necessary if the buyer 

has already full knowledge of it (23). 

One additional point, which is worth mentioning, regards the term of the 

F.O.B. contract, which provides that the seller shall have the goods ready for 

delivery at any time within the shipment period. According to the Naxos (24) and 

also according to Treitel (25), this term can be identified as a condition. 

In relation to the passage of property and risk, both pass on shipment, 

hence, once the goods are loaded on the vessel (26). 

Coming to the benefits of these terms, one of the main advantages of 

choosing an F.O.B. is the flexibility aspect that this term normally offers. 

The F.O.B. is clearly a flexible instrument as it allows the parties involved 

to choose among three different categories of F.O.B. This means that the parties 

have freedom to choose the one that fits best their needs but still being within 

the category of F.O.B. 

 
(21) Hardy (M W) & Co Inc v A V Pound & Co Ltd [1956] AC, p. 588. 
(22) Scottish & Newcastle International Ltd v Othon Ghalanos Ltd [2008] 1 C.L.C., p. 186.  
(23) Wimble, Sons & Co v Rosenberg & Sons [1913] 3 K.B., p. 743. 
(24) Compagnie Commerciale Sucres et Denrees v C. Czarnikow Ltd [1990] 1 W.L.R., p. 1337. 
(25) G. H. TREITEL, Time of shipment in F.O.B. contracts, in Lloyd’s Maritime and Commercial 

Law Quarterly, 1991, p. 147.  
(26) Browne and Another v Hare and Another [1858] 4 H & N, p. 822. 
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One further benefit that can be taken into consideration is the fact that 

under the F.O.B., the buyer is the person responsible for the shipping arrange-

ments, hence, also for the nomination of the vessel. This implies that the buyer 

has a deep control over the shipment, as he is the person who chooses the carrier 

and not the seller. It follows that the buyer, not only has control over the ship-

ment itself, but also over the costs deriving from such shipment. 

A consequential and additional benefit might also be the fact of having 

more information from the person responsible for the shipping arrangements, 

which could lead to a better and direct assistance in case problems with the car-

riage arise. 

On a scale, the advantages of dealing on F.O.B. terms would be more 

oriented towards the buyer rather than towards the seller, as the buyer would 

have a deep control over the shipment and over the costs related to it, while the 

main benefit for the seller would be the fact of not having to provide the ship-

ping arrangements. It follows, therefore, that, for a practical reason, this term 

could be beneficial for the seller, as he does not have to bear all the shipping 

arrangements but, perhaps, it would still be more beneficial for the buyer who 

would have a deep control over the shipment. 

 

 

3. C.I.F. 

 

C.I.F. stands for “Cost, Insurance and Freight” because under this Inco-

term, the seller charges a price which includes the cost of the goods, the freight 

and the insurance. As sustained by Dobson, a C.I.F. sale allows the parties to 

concentrate their business almost exclusively on documents (27). Indeed, it is 

worth clarifying whether a C.I.F. sale can be considered as a sale of goods or as 

a sale of documents. As a matter of fact, it can be safely said that the documents 

play a crucial role in a C.I.F. sale. In particular, of utmost importance is the func-

tion played by the bill of lading, by the insurance policy and by the commercial 

invoice. According to Scrutton J., a C.I.F. sale is a sale of documents and not a 

 
(27) P. DOBSON, Sale of Goods and Consumer Credit, London, 2000, p. 259. 
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sale of goods (28). Nevertheless, it shall be added that albeit it can be considered 

as a sale of documents, it is still necessary the actual presence of the goods, which 

must necessarily be in good condition. It follows, therefore, that the documen-

tary tender is absolutely crucial. As a matter of fact, once the documents have 

been surrendered, the buyer is obliged to pay the price, even if the goods have 

not reached the buyer (29). This implies, as maintained by Todd, that the buyer 

will carefully focus on the inspection of the documents once these have been 

tendered (30). 

Focusing on the duties of the seller, as it has been described in Biddel Broth-

ers (31), the seller must ship the goods, which have to conform to the description 

of the contract. In addition, he has to provide the buyer with a contract of af-

freightment, a bill of lading, an insurance policy and a commercial invoice. With 

regard to the goods, not only they must conform to the description of the con-

tract, but they also have to remain merchantable for a reasonable time and, for 

reasonable time (32), it is intended the time required for normal transit and for 

disposal. In relation to the contract of carriage, on principle, the route should be 

a customary and sea route (33), therefore, it can be understood that this term only 

applies to sea or inland waterways. 

As mentioned above, the seller is bound to give the buyer three funda-

mental documents: the bill of lading, the insurance policy and the commercial 

invoice. 

In relation to the bill of lading used in a C.I.F. sale, only the main charac-

teristics will be mentioned, as a too deep analysis of the function of the bill of 

lading would go beyond the scope of this work. Consequently, it shall first be 

highlighted that the bill of lading must be genuine, therefore, it must not be a 

forgery. 

 
(28) Arnhold Karberg & Co v Blythe, Green, Jourdain & Co [1915] 2 K.B. 379, p. 388. 
(29) Comptoir d’Achat et de Vente du Boerenbond Belge SA v Luis de Ridder Limitada [1949] A.C. 

293, p. 312. 
(30) P. TODD, Commodity sales and the compensatory principle, in Lloyd’s Maritime and Commercial 

Law Quarterly, 2017, p. 125. 
(31) Biddel Brothers v E Clemens Horst Co [1911] 1 K.B., p. 214. 
(32) Mash & Murrell Ltd v Joseph I Emanuel Ltd [1961] 1 W.L.R. 862, p. 865. 
(33) Sutro (L) & Co and Heilbut, Symons & Co, Re [1917] 2 K.B., p. 348. 
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As confirmed by Bridge (34), a bill of lading issued for goods never being 

shipped can be considered as a bad tender (35), as well as a bill of lading containing 

a false date of shipment (36) and a bill of lading with a forged signature on behalf 

of the carrier (37). Hence, as submitted by Treitel, a C.I.F. buyer has the right to 

reject a bill of lading, which is not genuine (38). 

Moreover, the bill of lading must be proper and usual in the trade (39), alt-

hough this can always be subject to contrary agreement. Additionally, the bill of 

lading must be issued “on shipment” or at least within a reasonable time after 

shipment and it must provide continuous cover throughout the whole journey 
(40). 

Not only the bill of lading must have these characteristics, but it must also 

be clean (41) and transferable (42). For clean, it is intended that the goods are in 

apparent good order and condition, while for transferable, it is intended that the 

bill of lading must not be straight, hence it can be transferred from one person 

to another. 

As far as the insurance policy is concerned, it is the seller’s duty to provide 

the buyer with this document. Indeed, it must be enforceable by the buyer and 

it must provide cover against the usual risks. Normally, it is required minimum 

cover, therefore, level C under the Institute Cargo Clauses. 

Concerning the duty of the seller to provide the insurance for the goods, 

it is still possible to have some variations to the basic rules of a C.I.F. sale. For 

instance, as suggested by Todd, it is possible that the person responsible for 

providing the insurance is the buyer (43). In this case, the contract would not be 

 
(34) M. BRIDGE, op. cit., p. 1521. 
(35) Hindley & Co Ltd v East Indian Produce Co Ltd [1973] 2 Lloyd’s Rep., p. 515. 
(36) James Finlay & Co Ltd v NV Kwik Hoo Tong HM [1929] 1 K.B., p. 400. 
(37) Leather v Simpson [1871] L.R. 11 Eq., p. 398. 
(38) G.H. TREITEL, Damages for breach of a C.I.F. contract, in Lloyd’s Maritime and Commercial 

Law Quarterly, 1988, p. 457. 
(39) Geofizika DD v MMB International Ltd [2010] 2 Lloyd’s Rep., p. 1. 
(40) Hansson v Hamel & Horley Ltd [1922] A.C., p. 36. 
(41) Golodetz (M) & Co Inc v Czarnikow – Rionda Co Inc [1980] 1 W.L.R., p. 495. 
(42) Soproma Spa v Marine and Animal By – Products Corporation [1966] 1 Lloyd’s Rep., p. 367. 
(43) P. TODD, Cases and Materials on International Trade Law, London, 2001, p. 65. 
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on C.I.F. terms, but instead, it would be on C. & F. terms (Cost and Freight) 

because the insurance is provided by the buyer. 

With reference to the insurance policy, one question seems to be still un-

solved, this regards the possible use of insurance certificates in lieu of insurance 

policies. 

Following the Diamond Alkali (44) case, which probably represents old law, 

which ought to be subject to reconsideration, only insurance policies would suf-

fice, consequently the tender of an insurance certificate would be considered as 

a bad tender. 

Conversely, a certificate of insurance would suffice under the North 

American Uniform Commercial Code 2-320(2) (C), under the GAFTA 100 A 

and additionally, under the Incoterms CIF A3 (B). It follows that it would be 

probably more appropriate to allow the use of insurance certificates, as in prac-

tice, their use is allowed in the three different cases mentioned above. 

Moreover, the insurance policy must be effective, therefore, uncondition-

ally enforceable by the buyer. 

Not only it is required that the insurance policy must be effective, but it is 

also necessary continuous cover from the original place of shipment to the final 

port of discharge (45). 

In addition to the bill of lading and to the insurance policy, the seller must 

also tender the commercial invoice, which must describe the main characteristics 

of the goods being sold and it shall also include its price. 

This tender must normally be made either after shipment (46) or on, or 

before the date of the payment against the documents (47). 

One further point that shall be added regards the tender of defective doc-

uments. In this case, the seller is entitled to a second satisfactory tender, provided 

that it is within the time allowed and that it is consistent with the contract of sale 
(48). 

 
(44) Diamond Alkali Export Corporation v Bourgeois [1921] 3 K.B., p. 443. 
(45) Belgian Grain and Produce Co Ltd v Cox & Co [1919] 1 Lloyd’s Rep., p. 256. 
(46) Sanders Brothers v Maclean & Co [1883] 11 Q.B.D., p. 327. 
(47) Toepfer v Lenersan – Poortman NV [1980] 1 Lloyd’s Rep., p. 143. 
(48) Borrowman, Phillips & Co v Free and Hollis [1878] 4 Q.B.D., p. 500. 
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Always in relation to the duties of the seller, it shall be stressed that in a 

C.I.F. sale, the seller does not have a duty to make sure that the goods arrive at 

the discharging port (49). As a matter of fact, the seller has a duty to tender the 

documents and to ship the goods. 

One additional duty, which is clear under the Incoterms, is the duty of the 

seller to provide the export licence. It would seem that the same duty exists also 

under English law (50). 

Conversely, focusing on the other party, on the buyer, the most significant 

duty he has, is to accept the documents tendered by the seller and consequently, 

to pay the price once the documents are handed over to him. As argued by Trei-

tel, if the buyer refuses to pay on tender of conforming documents, his conduct 

is considered as a repudiatory breach of contract which allows the seller to re-

scind the contract (51). Moreover, if the goods do conform to the contract, he 

must take their delivery once they arrive at the final destination. 

Concerning the import licence, it is crystal clear that under the Incoterms, 

it is the buyer’s duty to provide the import licence. It still appears to be the 

buyer’s duty under English law (52), although it is not as clear as under the Inco-

terms. 

With regard to the right of rejection of the buyer, this is highly significant 

as well, as it can be twofold. 

Indeed, as provided by McKendrick, the buyer is entitled to reject the doc-

uments if they do not conform to the contract and in addition, he is entitled to 

reject the goods if they do not conform to the contract (53). 

However, as held by Lord Diplock (54), the right of rejection of the docu-

ments and the right of rejection of the goods are “separate and successive 

 
(49) Manbrè Saccarine Co Ltd v Corn Products Co Ltd [1919] 1 K.B., p. 198. 
(50) Sethia (K C) 1944 Ltd v Partabmull Rameshwar [1951] 2 All. E.R., p. 352. 
(51) G.H. TREITEL, Rights of rejection under C.I.F. sales, in Lloyd’s Maritime and Commercial Law 

Quarterly, 1984, p. 569. 
(52) Congimex Companhia Geral de Comercio Importadora e Exportadora SARL v Tradax Export 

SA [1983] 1 Lloyd’s Rep., p. 250. 
(53) E. MCKENDRICK, L. GULLIFER, P. MITCHELL, E. PEEL, DJ STEPHENS, S. TOLANEY, 

A. TOLLEY, J. ULPH, S. H. VAN HOUTTE, op. cit., p. 684. 
(54) Gill & Duffus SA v Berger & Co Inc [1984] A.C., p. 382. 
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rights”. Nevertheless, this is not entirely true because the buyer might lose his 

right to reject the goods in the case of acceptance of the documents when the 

non - conformity of the goods is apparent from the documents being accepted. 

The same would not occur if the non - conformity is not apparent from the 

documents (55). It can be seen, therefore, that there is still a close connection 

between the right of rejection of the goods and the right of rejection of the 

documents. An example of non - conformity of the goods might be a claused 

bill of lading, because in that scenario the defects are apparent from the docu-

ments. 

With regard to the right of rejection of the documents, as maintained by 

McKendrick, the buyer loses it if he accepts the documents, if he waives it or if 

he is estopped from exercising it (56). 

In relation to the passage of property and to the passage of risk, as main-

tained also by Treitel (57), property normally passes when the documents are 

transferred and taken up (58), while the risk is intended to pass on shipment of 

the goods. 

As far as the benefits of the C.I.F. are concerned, as sustained by Lo-

renzon, although it is true that the seller takes the risk of a potential rise or fall 

in the cost of the goods, in the cost of transportation and in the cost of insur-

ance, still the seller has the advantage of being in the position to obtain the pay-

ment from the buyer before the goods reach the final destination and also in the 

event of loss or damage to the cargo (59). In addition, he can increase his profits 

by arranging the carriage and the insurance cover and moreover, once the goods 

are shipped, he is free of any risk as in the case of the F.O.B. 

Concerning the aspect of security of the seller, it should be submitted that 

by maintaining disposal of the goods until the payment is made, he has quite a 

good security over the transaction. 

 
(55) Biddel Brothers v E Clemens Horst Co [1911] 1 K.B., p. 214.  
(56) E. MCKENDRICK, L. GULLIFER, P. MITCHELL, E. PEEL, D.J. STEPHENS, S. TOLANEY, 

A. TOLLEY, J. ULPH, S. H. VAN HOUTTE, op. cit., p. 688.  
(57) G.H. TREITEL, Passing of property under C.I.F. contracts and the bills of lading act 1855, in 

Lloyd’s Maritime and Commercial Law Quarterly, 1990, p. 2. 
(58) Ross T. Smith & Co Ltd v T.D. Bailey, Son & Co [1940] 3 All. E.R., p. 60.  
(59) F. LORENZON, op. cit., p. 53. 
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For the abovementioned reasons, it would seem that dealing on C.I.F. 

terms would be particularly beneficial for the seller, as he could also increase his 

profits and obtain payment against the tender of the documents. However, it is 

still worth remembering that the buyer maintains the right of rejection of the 

goods if they do not conform to the contract. Hence, if the documents conform 

to the contract, but the goods do not, the buyer is still entitled to reject them. 

In relation to the documents received by the buyer, it shall be underlined 

that through the bill of lading, which has to be transferable, the buyer can trade 

the goods or pledge them. 

In case of loss or damage to the goods, the buyer might be entitled to 

recover the value of the cargo against the carrier and the insurer. 

Consequently, it can be seen that while under the F.O.B. the buyer is re-

sponsible for the shipping arrangements, as well as for nominating the vessel, on 

the other hand, under the C.I.F. he has absolutely less issues to deal with, as it is 

the seller’s business to arrange the transport and to provide the insurance policy 

and the commercial invoice. 

Nevertheless, it is also true that under the F.O.B., the buyer has much 

more control over the shipment and he has indeed much more information re-

garding the carrier. 

For these reasons, it would be more beneficial for a seller to deal on C.I.F. 

terms as this could allow him to increase his income by charging an inclusive 

price covering the goods, the carriage and the insurance 
. 

 

 

4. F.C.A. 

 

F.C.A. stands for “Free Carrier At”. As stressed by Moens and Gillies, for 

carrier it is intended “any person who, in a contract of carriage, undertakes to 

perform or to procure the performance of transport by rail, road, air, sea, inland 

waterway or by a combination of such modes” (60). This implies that this term 

can be applied to various modes of transport and not only to sea transport. 

 
(60) G. MOENS, P. GILLIES, op. cit., p. 139.  
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Concerning the meaning of free carrier, by using this expression, the In-

ternational Chamber of Commerce intended to have the seller to deliver the 

goods to the carrier nominated by the buyer at a named place. 

In relation to the duties of the seller, as it is for the C.I.F. and for the 

F.O.B., the seller must provide goods which conform to the contract. Not only 

the goods must conform to the description contained in the contract but, at the 

same time, the goods must be of satisfactory quality. 

However, the most significant duty of the seller under this term is the duty 

to deliver the goods to the carrier nominated by the buyer. Should more places 

of delivery be nominated by the buyer, then the seller has the right and likewise, 

he is also bound to select one of the places chosen by the buyer (61). 

As provided by Murray, the seller is also responsible to obtain the export 

licence or any other documents necessary for the exportation of the goods (62). 

Among the main duties of the seller, he also has to give notice of the de-

livery of the goods to the buyer and in addition, in relation to the goods, he must 

also provide the buyer with an adequate packaging (63). 

Concerning the costs, as argued by Ramberg, the seller has to pay all the 

costs related to the goods until the moment they reach the carrier nominated by 

the buyer (64). 

Relatively to the first and obvious obligation of the buyer, he has to pay 

the price of the goods and take delivery of them, provided that they do conform 

to the contract and that they are of satisfactory quality. 

While the seller has the duty to provide the export licence, it is part of the 

buyer’s business to provide the import licence or any other authorisation to allow 

him to import the goods (65). 

In relation to the costs, the buyer must pay the cost of the carriage of the 

goods from the place he has nominated, therefore, from the place where the 

 
(61) Zenziper Grains and Feed Stuffs v Bulk Trading Corporation Ltd [2001] C.L.C., p. 496. 
(62) C. MURRAY, D. HOLLOWAY, D. TIMSON-HUNT, B. KENNELLY, G. DIXON, Export 

Trade: The Law and Practice of International Trade, London, 2007, p. 14. 
(63) Ibid. 
(64) J. RAMBERG, ICC Guide to Incoterms 2000, Paris, 1999, p. 81. 
(65) J. RAMBERG, op.cit., p. 84. 
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seller has delivered the goods (66). However, what seems to be the main duty of 

the buyer, which appears to characterise the nature of this term, is the duty of 

the buyer to nominate a carrier or another person. Consequently, it follows that 

the seller’s duty terminates when the goods are handed over to the carrier or to 

any other person nominated by the buyer (67). 

As far as the passage of risk and property is concerned, both pass when 

the goods are delivered from the seller to the carrier (68). In this respect, it shall 

be noticed that according to section 18 Rule 5(2) of the S.G.A., the seller is taken 

to have unconditionally appropriated the goods when he delivers the goods to 

the carrier and he does not reserve the right of disposal. 

Concerning the main benefits of the F.C.A., as previously mentioned, this 

term applies to multimodal transport. As a matter of fact, this can be seen as an 

advantage offered by this term because it is not limited only to sea transport or 

to inland waterways as, instead, the F.O.B. is. 

However, although this is a considerable difference with the F.O.B., it 

must not be forgotten that both terms give the buyer a significant control over 

the shipment. As a matter of fact, while under the F.O.B., the buyer is responsi-

ble for the shipping arrangements, under the F.C.A. the buyer is responsible for 

the nomination of the carrier, therefore, for the transport of the goods once 

these are delivered to the carrier from the seller. This is a relevant benefit of the 

F.C.A. because by nominating the carrier, the buyer has full knowledge and full 

information in relation to the second leg of the transportation, namely, from the 

moment the goods are handed over to the carrier from the seller. 

Furthermore, one additional advantage of dealing on F.C.A. is that this 

term allows much flexibility to the buyer, as it gives the buyer the possibility to 

nominate the carrier or any other person at a given place. 

As far as the seller is concerned, the F.C.A. provides that his duty to de-

liver the goods terminates at the moment the cargo is handed over to the carrier, 

while under the F.O.B. it terminates once the seller has put the goods on board 

 
(66) INTERNATIONAL CHAMBER OF COMMERCE, ICC Guide on Transport and the Incoterms 

2010 Rules, Paris, 2016, p. 17. 
(67) INTERNATIONAL CHAMBER OF COMMERCE, op. cit., p. 16.  
(68) J. RAMBERG, op. cit., p. 77.  
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the vessel. It would follow that the main benefit the seller might have is the fact 

of not having to bear any risk once the goods are delivered to the carrier. In 

addition, quite significant are also the facts of not having to deal with the nomi-

nation of the carrier, which remains a duty of the buyer and also the fact that the 

F.C.A. can be applied to multimodal transport. 

A seller dealing on these terms might find particularly beneficial even the 

circumstance of not having to bear any risk after the goods are delivered to the 

carrier and also the fact that he is not bound to nominate the carrier, whose duty 

remains on the buyer.  

 

 

5. C.I.P. 

 

C.I.P., namely “Carriage and Insurance Paid To” provides that one of the 

seller’s main duties is to deliver the goods to the carrier nominated by him. It 

follows, therefore, that, not only he has to pay the cost of the carriage, but dif-

ferently from the C.P.T., he must also provide the insurance cover for the goods 
(69). 

It should be underlined that even this term applies to multimodal transport 

and that the definition of carrier, which has been provided in the previous para-

graph, can be used even in the case of the C.I.P. and of the C.P.T. 

Albeit it is true that this paragraph is mainly concerned with the C.I.P., it 

is worth mentioning the C.P.T., because, as it will be noted in the next paragraph, 

the main difference these two terms have, is that the C.I.P. requires an additional 

effort from the seller, that is, to procure the insurance cover. 

Focusing on the seller’s point of view, it can be seen that he has three 

fundamental duties. Firstly, he has to provide a contract of carriage, secondly, he 

has to provide the insurance cover and thirdly, he has to deliver the goods to the 

carrier he nominated (70). In addition, still of noticeable importance, he has to 

arrange the export clearance and provide the buyer with a commercial invoice. 

 
(69) J. RAMBERG, op. cit., p. 133.  
(70) Ibid.  
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In relation to the contract of carriage, it should be added that when the 

seller delivers the goods, he has to make sure that the goods are shipped in a 

condition able to withstand the journey (71). Always in connection with the con-

tract of carriage, as maintained by Saidov, the duty to provide a contract of car-

riage means that the seller has a strict duty to provide a contract of carriage on 

usual terms (72). Hence, for instance, if the goods must be carried below deck, the 

seller must make sure that they are actually carried under deck. 

With respect to the duty of the seller to provide the insurance cover, he is 

bound to provide minimum cover, that is, level C under the Institute Cargo 

Clauses for 110% of the invoice value of the goods. 

Furthermore, it shall be stressed that the insurance must cover the whole 

journey (73) and it has to be enforceable by the buyer (74). For this reason, the seller 

must provide the buyer with the insurance policy or with any other evidence of 

insurance. 

Conversely, focusing on the position of the buyer and on his duties, he 

has to accept delivery of the goods, provided that they conform to the contract. 

Of utmost relevance is also the duty of the buyer to pay the price charged 

by the seller and also the cost of unloading the goods once they arrive at the final 

destination. 

In relation to the issue of passage of risk and property, as it has been seen 

in the case of the F.C.A., they both pass once the goods have been delivered to 

the carrier (75), therefore, any losses or damages which occur after this moment 

are completely at the buyer’s risk. However, this default position can be changed 

and as sustained by Ozdel, the parties may have different intentions, as they may 

wish the risk to pass on shipment (76). 

 
(71) Beer v Walker [1874-80] All. E.R. Rep., p. 1139. 
(72) D. SAIDOV, English Sale of Goods Law, in International Maritime and Commercial Law Year-

book, 2010, p. 61. 
(73) Lindon Tricotagefabrik v White and Meacham [1975] 1 Lloyd’s Rep., p. 384. 
(74) Geofizika DD v MMB International Ltd [2010] 1 C.L.C., p. 670. 
(75) Newland Shipping and Forwarding Ltd v Toba Trading FZC and others [2014] E.W.H.C., p. 

661. 
(76) M. OZDEL, Multimodal transport documents in international sale of goods, in International Com-

pany and Commercial Law Review, 2012, p. 248. 
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Concerning the benefits of the use of the C.I.P., the buyer can benefit 

from the fact that the seller is the person responsible to provide the insurance 

cover. This gives him security over the risk of loss or damage to the goods during 

the carriage. 

Nonetheless, although the seller is bound to provide minimum cover, 

hence, category C under the Institute Cargo Clauses for 110% of the invoice 

value of the goods, it is still possible for the buyer to ask expressly for a more 

complete cover from the seller. Consequently, he can either ask the seller to 

provide more cover or he can arrange his own extra insurance. 

As for the case of the C.I.F., even under the C.I.P., the seller charges an 

inclusive price, which covers the cost of the goods, the carriage and the insurance 

cover. 

For these reasons, the use of the C.I.P. could still be beneficial to the seller, 

as the buyer would pay a global sum for the goods, the freight and the insurance. 

Indeed, the seller could increase his profits over this sum and he would have 

control over the first part of the carriage, therefore, over the first part which 

occurs before the delivery of the goods to the carrier.  

 

 

6. C.P.T. 

 

The C.P.T. which stands for “Carriage Paid To” has many similarities with 

the C.I.P.. It can be safely said that the C.I.P. is the equivalent of the C.P.T. but 

it shall not be forgotten that the C.I.P. requires an additional element, namely, 

the insurance cover, which has to be arranged by the seller (77). This implies that 

what has been already stated in relation to the contract of carriage and to the 

commercial invoice applies even in the case of the C.P.T.. 

As the C.I.P., also the C.P.T. is used for multimodal transport, therefore, 

it can be applied for carriage by sea, by air, by rail and by road. 

 
(77) INTERNATIONAL CHAMBER OF COMMERCE, op. cit., p. 34.  
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Concerning the duties of the seller, he has the duty to provide goods which 

conform to the contract, as well as the duty to provide a contract of carriage, a 

commercial invoice and to deliver the goods to the carrier (78). 

Differently from the C.I.P., the seller under the C.P.T. is under no duty to 

provide and pay for the insurance cover. In addition, the seller must also provide 

the export licence or any other official authorisation to be able to export the 

goods (79). 

Among the main duties of the seller, it is worth adding that he has to pay 

the costs of the carriage until they are delivered to the carrier, he must give notice 

to the buyer once the goods have been delivered and he must provide adequate 

packaging for the goods (80). 

With regard to the buyer, he must necessarily pay for the price of the 

goods, if, again, they do conform to the contract, he must take their delivery and 

he is bound to give a notice to the seller with the time and place of the destina-

tion where the goods need to be delivered to the carrier. 

However, he must bear the costs of transport for the second leg of the 

carriage, hence, after the goods have been delivered to the carrier (81). 

Concerning the passage of risk and property, as for the C.I.P., they both 

pass on delivery to the carrier(82). With respect to the benefits of the C.P.T., as 

for the C.I.P., the seller might benefit from the fact that risk passes on delivery 

of the goods, therefore, once the goods are handed over to the carrier, as the 

seller is not responsible for any subsequent loss or damage to the goods. Com-

pared to the C.I.P., the seller would have the advantage of not having to bear 

the burden of providing the insurance cover, as well as the fact of being able to 

receive the payment even before the goods are loaded to be delivered to the 

carrier.  

Conversely, although the buyer is responsible to place the insurance cover, 

this would allow him much more control over the insurance issues 

 
(78) J. RAMBERG, ICC Guide to Incoterms 2010, Paris, 2011, p. 112. 
(79) Ibid. 
(80) J. RAMBERG, op. cit., p. 116. 
(81) J. RAMBERG, op. cit., p. 118.  
(82) Newland Shipping and Forwarding Ltd v Toba Trading FZC and others [2014] E.W.H.C., p. 

661.  
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7. D.A.P. 

 

The D.A.P. term, which stands for “Delivered at Place” can be used for 

multimodal transport, as well as for sea transport. 

As it can be seen at a first glance, and as it has been confirmed by the 

International Chamber of Commerce, under the D.A.P., “the seller’s main duty 

is to deliver the goods by placing them at the disposal of the buyer on the arriving 

means of transport, ready for unloading at the named place of destination” (83). 

In relation to the position of the seller, firstly, it shall be underlined that 

he has to procure goods which conform to the contract and secondly, he must 

necessarily deliver the goods, which have to be properly packed at the buyer’s 

place (84). This implies either that the seller must provide a contract of carriage or 

that he uses his personal means of transportation. 

If the seller arranges for the contract of carriage and, therefore, does not 

use his own means of transportation, he will be the person responsible to bear 

those costs. 

Additional duties of the seller are the duty to send the commercial invoice 

to the buyer, the duty to send a document, which allows the buyer to take deliv-

ery of the goods and also the duty to provide the export licence or other similar 

formalities. It shall also be taken into account that the seller is obliged to send a 

notice to the buyer, which states when the goods are available at his place (85). 

Conversely, in relation to the duties of the buyer, it is quite obvious that 

the buyer is bound to accept and pay for the price of the goods if the goods do 

conform to the contract and, furthermore, he also has to bear the costs of un-

loading the goods once they have reached the buyer’s place(86). Moreover, the 

buyer must also provide the seller with the necessary information in order to 

complete the transport and by the same token, he is also responsible for obtain-

ing the import licence (87). 

 
(83) INTERNATIONAL CHAMBER OF COMMERCE, op. cit., p. 43.  
(84) Johnson v Macdonald [1842] 9 M & W, p. 600. 
(85) J. RAMBERG, ICC Guide to Incoterms 2010, cit., p. 141.  
(86) J. RAMBERG, op. ult. cit., p. 143. 
(87) Ibid. 
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As far as the issue of the passage of risk and property is concerned, they 

both pass on arrival of the goods at the buyer’s place, hence, any loss or damage 

occurring after this moment is entirely borne by the buyer (88). 

In relation to the main advantages of the D.A.P., it can be said that the 

seller is responsible for the carriage of the goods until the moment of their de-

livery at the buyer’s place. This means that the risk of damage or loss to the 

goods passes at the moment of delivery. This is crucial because it implies that 

the buyer is the person responsible for unloading the goods, consequently, any 

risk in that precise moment is borne by the buyer. 

Although it is true that the seller must dispatch the goods at the buyer’s 

nominated place, it is also true that this term, compared to terms like the C.I.F. 

or the C.I.P., does not require him to provide the insurance cover for the goods. 

Consequently, the duties of the seller under the D.A.P. are less numerous and 

consistent than the duties the seller faces under the C.I.F. and under the C.I.P. 

It follows, therefore, that the seller does not have to bear the costs of 

unloading the goods, he does not have to provide the insurance cover and most 

importantly, he does not have to bear any risk after the moment of delivery of 

the goods at the buyer’s place. This means that all these duties must be borne by 

the buyer. The latter, instead, would certainly benefit from the fact that the goods 

will be carried at his chosen place, without having to arrange the carriage. 

 

 

8. EX.W. 

  

The EX.W., namely, “Ex Works” is the last term which will be analysed. 

Althought it might be probably removed by the expected version of “Incoterms 

2020”, a brief overview will be offered as this term can be considered as the 

simplest among all the Incoterms. As a matter of fact, this term is very much 

used by businesses which do not have a long experience in goods’ exportation. 

Indeed, under this term, the seller’s main duty is to place the goods at the dis-

posal of the buyer at his own premises or for instance at other named places, 

 
(88) J. RAMBERG, op. ult. cit., p. 144. 
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such as his factory or his warehouses (89). It is clear, therefore, that the buyer must 

bear all the expenses of collecting, loading and carrying the goods. 

In relation to the main duties of the seller and of the buyer, not only the 

seller is bound to put the goods at his named place but he must necessarily pro-

vide goods and a commercial invoice which do conform to the contract. In ad-

dition, he is not even bound to provide an export licence, which in this case, it 

is the buyer’s business (90). 

Concerning the goods, it should be highlighted that the seller must provide 

an adequate packaging. Regarding the moment of collection of the goods from 

the buyer, the seller must send him a notice, which allows him to take delivery 

of the goods. 

In relation to the buyer, he is obviously responsible to pay the price of the 

goods and to take delivery if they conform to the contract. Furthermore, under 

the EX.W., he has to obtain any export and import licence (91). Additionally, as 

the seller is bound to give a notice to the buyer, which enables him to take de-

livery of the goods, the buyer must send a notice to determine the time of taking 

delivery (92). 

With reference to the passage of property and the passage of risk, both 

pass once the goods have been collected from the buyer at the seller’s place (93). 

 Consequently, any loss or damage, which occur after the buyer collects 

the goods, will be at his risk. 

Regarding the benefits of the EX.W., as previously mentioned, this term 

represents the simplest among all the Incoterms. It can be certainly used when 

the seller does not want to be involved in the processes of carriage, of insurance 

cover and in obtaining any export licence. For these reasons, the seller has very 

few duties and consequent potential liabilities. 

 
(89) INTERNATIONAL CHAMBER OF COMMERCE, op. cit., p. 15.  
(90) INTERNATIONAL CHAMBER OF COMMERCE, op. cit., p. 16. 
(91) C. MURRAY, D. HOLLOWAY, D. TIMSON-HUNT, B. KENNELLY, G. DIXON, op. cit., p. 

12.  
(92) C. MURRAY, D. HOLLOWAY, D. TIMSON-HUNT, B. KENNELLY, G. DIXON, op. cit., p. 

19. 
(93) Wardar’s (Import and Export) Co Ltd v W Norwood & Sons Ltd [1968] 2 Q.B., p. 663. 
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Comparing the EX.W. to the D.A.P., it can be noticed that the seller is in 

a much safer position because he does not have to bear any risk of loss or dam-

age to the goods as, instead, it occurs under the D.A.P. As a matter of fact, in 

that case, the seller is responsible for the goods up until the moment of delivery 

at the buyer’s place. This implies that if the seller intends not to be involved in 

the carriage, in the insurance process and in obtaining the export licence, then 

dealing on this term, would certainly suit his needs. Conversely, although the 

buyer must take delivery of the goods at the seller’s place, he can still benefit 

from the fact of having full control over the carriage. 

 

 

9. Conclusions 

 

Having analysed each single Incoterm in the previous paragraphs, it has 

been possible to highlight the main duties of the seller and of the buyer, the 

element of the passage of risk and property and additionally, the benefits each 

term may bring to both parties. 

It can be probably noticed that some terms might be more beneficial than 

others, but it shall be stressed that it all depends very much on the position of 

the seller and of the buyer. It has perhaps been seen that each term has some 

advantages, some very significant, some less. For instance, by applying the classic 

F.O.B., the seller has the benefit of not having to deal with the shipping arrange-

ments, while under the C.I.F., he is bound to arrange the carriage and also the 

insurance cover. The same result can be obtained under the C.I.P but not under 

the C.P.T. because under this term the seller is not required to provide the in-

surance cover. With regard to the F.C.A., the seller can take advantage of the 

fact that his duty to deliver the goods terminates when the cargo is handed over 

to the carrier, therefore, from that moment onwards, he does not have to bear 

any risk of loss or damage to the goods. 

Lastly, in relation to the last two terms, it has been underlined that while 

under the D.A.P., the seller can benefit from the fact of not having to deal with 

the costs of unloading, under the EX.W., he can definitely exploit the fact of not 

having to deal with the carriage and with the insurance, as his main duty is to 

place the goods at his premise. In conclusion, each term might have a potential 
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positive outcome in relation to the position of the seller and of the buyer, who 

are free to decide which term to apply to the contract of sale and, therefore, to 

their business. 
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Civil Liability for Marine Pollution in the  

Spanish Maritime Navigation Act* 

 

 

ABSTRACT 

 

The serious ecological consequences caused by the repetition of claims 

(e.g. accidents of the Torrey Canyon, the Amoco Cadiz, the Aegean Sea, the Erika or 

the Prestige) in the maritime space along with the increasing in recent years of the 

marine activity and traffic in the international trade has led the Spanish govern-

ment (based on a dual purpose: preventive and compensation) to require a civil 

liability insurance for marine pollution as a condition for the acting or the exer-

cise of navigation in Spanish waters. The aim of this project is to focus on this 

type of marine insurance and explain the scope of civil liability for marine pol-

lution in the new Spanish legislation. 

 

SUMMARY: 1. Introduction. - 2. Civil liability insurance for marine pollution. - 

2.1. Concept. - 2.2. Legal regime. - 2.3. Nature. - 2.4. Grounds for liability. - 2.5. Direct 

action. - 2.6. Scope of application. - 2.7. Characteristics. - 2.8. Elements: - 2.8.1 Object 

of the contract: insurable interest. - 2.8.2 Cause of the contract: risk. - 2.9. Subjects: - 

2.9.1 Policyholder. - 2.9.2 Insured. - 2.9.3 Insurer. - 2.10. Requirement of formal requi-

sites: proof of the insurance. - 2.11. Consequences of non-compliance. - 2.12. Jurisdic-

tion. - 3. Conclusion. - Bibliography. 

 

 

1. Introduction 

 

Environmental pollution has not always been a cause for concern. How-

ever, the negative impact of it constitute today a reality that tries to be avoided 

with a regulation not only international but also national. Experience shows that 

preventive measures are not useful then, produced the ecological catastrophe, 

the compensations are insufficient and it is necessary to provide the system with 
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special rules and pursue their compliance (). Lawmakers have taken belatedly 

aware of the problems involved in marine pollution and mostly they require a 

civil liability insurance. 

In 2014, the Spanish Legislator undertook an ample reform of all the na-

tional maritime law and, with it, regulated marine pollution. In the new legisla-

tion, which fulfills a modernizing and renovating function that goes further than 

a simple update and codification (), are regulated separately: collisions, general 

averages, salvages, shipwrecked or sunken goods and marine pollution. The lat-

ter was a novelty and it was justified, given its specific nature, by the protection 

and defense of the marine environment. Nowadays the sea is considered as a 

volume of water to be conserved and protected and not as a mere surface for 

transportation(). This protection is guaranteed by our fundamental norm. In 

particular Article 45 of the Spanish Constitution states the right to enjoy an en-

vironment suitable for the development of the person, as well as the duty to 

preserve it. It also affirms that public authorities shall watch over a rational use 

of all natural resources with a view to protecting and improving the quality of 

life and preserving and restoring the environment, by relying on an indispensable 

collective solidarity. In addition, Article 53 of the Spanish Constitution provides 

that protection to the environment, as a social and economic principle, shall 

guide legislation, judicial practice and actions by the public authorities. Articles 

mentioned above does not need a technical development in infra-constitutional 

laws because both are positive and binding law and they are not mere program-

matic statements lacking normative value (). Article 174 and 191 of the Treaty 

on the Functioning of the European Union also support the above. 

 
* This article has been submitted to double blind peer review. 

() I. ARROYO MARTÍNEZ, La contaminación marítima, in R. Uría, A. Menéndez and others 

(edited by), Curso de Derecho mercantil, Madrid, 2001, vol. II, pp. 1579 – 1580. 
() J.L. PÉREZ-SERRABONA GONZÁLEZ, Nuevas fuentes (nuevos sujetos) y nuevos contratos en la 

Ley de Navegación Marítima española, in Revista Jurisprudencia Argentina, 2015, vol. 7, p. 46. 
() I. ARROYO MARTÍNEZ, Convenios Internacionales Marítimos, Barcelona, 1986, p. 28. 
() J.L. GARCÍA-PITA Y LASTRES, Las Sentencias Prestige: último acto (¿Una gloriosa primavera, 

un breve estío o el invierno de nuestro descontento?), in Revista de Derecho del Transporte: terrestre, marítimo, 

aéreo y multimodal, 2016, vol. 17, p. 46 analyzes the Judgment of the Supreme Court number 
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Progressive sensitivity towards the defense and preservation of the marine 

environment is not only a concern of society and Legislators but it is also pro-

jected in maritime operators (e.g. economic contributions of importers or oil 

companies to International Funds for compensation for damage due to oil pol-

lution). In the field of law everyone is liable for their own actions and, in the area 

of navigation, this approach is not an exception. The meaning of this insurance 

and the main purpose of our legal system is avoid leaving undamaged those con-

sequences, which practice reveals possible and frequent.  

 

 

2. Civil liability insurance for marine pollution 

 

2.1. Concept 

 

Act 14/2014, dated 24th July, on Maritime Navigation (henceforth, MNA) 

defines some marine contracts (e.g. towing or charter) but it does not contain any 

definition about this specific insurance (neither about the nautical insurance and 

maritime insurance). Only a legal regulation on civil liability for pollution has 

been introduced and, with it, the requirement to insure. 

Civil liability insurance for marine pollution is the contract by virtue of 

which the insurer agrees, for a specified consideration (premium) and within the 

agreed limits, to cover the pollution risk of coasts and Spanish waters when the 

insured have the obligation to compensate the damages and losses caused as a 

result of the activity or maritime navigation. 

 

 

 

 

 

 
865/2015, of 14th January 2016 (about the disaster of the tanker Prestige) and concludes that 

Article 45 of the Constitution must mandatorily guide the actions of the State, Authorities and 

Courts. 
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2.2. Legal regime 

 

Pollution exceeds the competences of the States and their national space 

so it is necessary to attend first the regime envisaged by the International Con-

ventions referred to this specific area of which Spain is currently signatory ().  

 
() All these International Conventions are part of our internal legal system and have 

priority and preferential application. Among the most relevant, can be highlighted:  

- International Convention relating to intervention on the high seas in cases of oil pollu-

tion casualties (done at Brussels on 29th November 1969; it has entered in force in Spain on 6th 

May 1975). 

- United Nations Convention on the law of the sea done at Montego Bay on 10th De-

cember 1982 and it has entered in force in Spain on 14th February 1997. In this Convention, 

Article 1.1.4), but not in the MNA, includes a definition of marine pollution when describing it 

as "the introduction by man, directly or indirectly, of substances or energy into the marine envi-

ronment, including estuaries, which results or is likely to result in such deleterious effects as harm 

to living resources and marine life, hazards to human health, hindrance to marine activities, in-

cluding fishing and other legitimate uses of the sea, impairment of quality for use of sea water 

and reduction of amenities". What is more, States are responsible for the prevention of pollution, 

protection and preservation of the marine environment; mandatory insurances are the instru-

ments for the payment of adequate compensation (Article 235 of the aforementioned Conven-

tion). 

- International Convention for the prevention of pollution from ships (MARPOL 73/78) 

done at London on 2th November 1973 and modified by protocol on 17th February 1978 (it 

has entered in force in Spain on 6th October 1984). It replaced the International Convention for 

the prevention of pollution of the sea by oil, done at London in 1954 and considered the first 

multilateral instrument with the primary purpose of preserving the marine environment. Di-

rective 2005/35/EC of the European Parliament and of the Council of 7 September 2005 on 

ship-source pollution and on the introduction of penalties for infringements modifies the frame-

work of liability. J. M. MARTÍN OSANTE, Competition and the European Union Directive on criminal 

penalties for ship-source pollution, in Revista de Derecho del Transporte: terrestre, marítimo, aéreo y multimodal, 

2008, vol. 1, p. 159 argues that in transposing Directive 2005/35, Member States will be imposing 

on European Union ships penalties that are stricter than those to which ships that do not fly the 

European Union flag due to MARPOL 73/78 taking preference over the Directive. 

- Protocol to the Convention on the prevention of marine pollution by dumping of 

wastes and other matter done at London on 7th December 1996, it has entered in force in Spain 

on 24th March 2006. 

- International Convention on oil pollution preparedness, response and co-operation 

done at London on 30th November 1990, it has entered in force in Spain on 13th May 1995. 
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Without prejudice to the international structure designed and assumed by 

the States for the protection of damages caused by pollution in the field of mar-

itime navigation, mandatory civil liability insurances required pursuant to the 

MNA shall be regulated, in the first place, by the specific provisions thereof and, 

failing that, by the terms set forth in Articles 463 to 467 MNA. Civil liability for 

pollution finds its specific legal regime in Articles 384 to 391 MNA and although 

there is a reference to regulations, no norm has been adopted in development of 

them up to the present day. 

Finally, it is important to note that in the treatment of the unique branches 

of maritime insurance Act 50/1980, dated 8th October, on Insurance Contract 

(hereinafter, ICA) is articulated as a supplementary discipline in cases in which 

the MNA imposes mandatory insurance contracts that enjoy their own specific 

regime. 

 

2.3. Nature 

 

The MNA imposes a quasi-strict objective liability scheme on insurance 

for pollution unlike the strict liability of the International Conventions. It are 

 
- International Convention on civil liability for oil pollution damage done at London on 

27th November 1992 (CLC 1992); it has entered in force in Spain on 6th July 1996. The Royal 

Decree 1892/2004 executes it. The International Convention CLC 1992 requires a mandatory 

civil liability insurance according to which the owners of the ships registered in a contracting 

State and carrying more than 2,000 tons of oil in bulk as cargo shall be required to take out an 

insurance or financial guarantee to cover their responsibility for the possible damages caused by 

the pollution. 

- International Convention on the establishment of an international fund for compensa-

tion for oil pollution damage (FUND CLC) done at London on 16th May 2003 (it has entered 

in force in Spain on 3th May 2005). 

- International Convention on civil liability for bunker oil pollution damage done at Lon-

don on 23th March 2001 (BUNKERS); it has entered in force in Spain on 21th November 2008. 

The Royal Decree 1795/2008 executes it. The International Convention BUNKERS provides 

that the registered owner of a ship having a gross tonnage greater than 1.000 registered in a State 

party shall be required to maintain insurance or other financial security to cover the liability. 
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enough the damages and the losses for the declaration of responsibility and con-

sequently the obligation to compensate. It is a legal and objective liability but it 

is not absolute because the exoneration clauses are contemplated. 

If a legal norm attributes the liability generated by a certain type of activity, 

the characteristic of being objective is usually linked to the requirement to take 

out insurance for guarantee the compensation for victims. However, not always 

that exists a special risk and it is compulsory to insure an activity it must be 

concluded that this happens due to it is being configured with an objective char-

acter. This exception is represented in the compulsory civil liability insurance by 

the nautical lease contract due to the Spanish Supreme Court has interpreted in 

its judgment of 21th May 2009 that it is necessary to prove the fault or negligence 

of the owner or the master of a ship on nautical lease contract because it is a 

subjective liability. 

 

2.4. Grounds for liability 

 

The Spanish government adopts a proactive attitude and promotes envi-

ronmental values with which intends to integrate the ecological and legal world 
() through an insurance obligation and, with it, of respect to the marine envi-

ronment. 

The ship-operator shall be held liable for pollution damages due to the 

mere fact of it taking place by virtue of the theory of risk, the economic benefit 

of the undertaking and in the fact that it is he, through the captain, who shall 

have the nautical control of the ship (). In addition, the holder of the use or 

operation of the naval artefact or platform shall be held liable on the basis of the 

principles of caution and preventive action, the principle of correction and the 

principle that the polluter pays. The mentioned principles are not only included 

 
() R.L. LORENZETTI, Teoría del Derecho Ambiental, Navarra, 2010, p. 105. 
() M.I. MARTÍNEZ JIMÉNEZ, La responsabilidad civil por contaminación, in A. Emparanza 

Sobejano, J. M. Martín Osante (edited by), Comentarios sobre la Ley de Navegación Marítima, Madrid, 

2015, p. 580. Furthermore, the provisions foreseen in the international regulations on manage-

ment of operational safety of the ship and preventing pollution shall apply to the master (Article 

182 MNA). 
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in the MNA, Article 191.2 of the Treaty on the Functioning of the European 

Union also includes it as the axes of community policy and actions on the envi-

ronment. 

When the event causing pollution involves various ships, their ship-oper-

ators shall be jointly and severally bound to compensate the pollution damage, 

unless this may be reasonably and exclusively attributed to one of the ships.  

The ship-operator shall be held liable for pollution damage caused due to 

the mere fact of it taking place, irrespective of any fault or wrongful act and he 

can only be exonerated for the events exhaustively mentioned in the law. In par-

ticular, he shall be exonerated if it proves that the damage has been caused by 

unavoidable force majeure; by negligence by any authority that is responsible for 

maintenance of lights or other aids to navigation; or by another intentional ac-

tion or omission by a third party. In comparison with the international law, there 

is a clear attenuation of the principle of objective liability ().  

 

2.5. Direct action 

 

The harmed by pollution damages shall be entitled to direct action against 

the insurer for civil liability up to the limit of the sum insured. The obligation of 

the insurer to compensate exists from the moment the insured is liable to the 

third party damaged. It is a legal right in order to ensure the effectiveness () of 

compulsory insurance and the accessibility () of the compensation. If it does 

not legally recognize, there would be no liability and would be a fiction. Act does 

not permit to dispose to the direct action by the party damaged against the in-

surer to demand that it fulfils the obligation to compensate.  

 
() J.L. PULIDO BEGINES, Curso de Derecho de la Navegación Marítima, Madrid, 2015, p. 451 

believes that the regime of objective liability is cushioned by the elements of subjectivity and the 

designation of the "guilty" (e.g. Articles 385 and 387 MNA). The author defends the recourse to 

a complete objectivity which would avoid conceptual distortions and thus judicial practice would 

be effective. 
() J.L. PULIDO BEGINES, Maritime Law, in J.L. Pulido Begines, M.V. Petit Lavall, A. Puetz 

(edited by), Transport Law in Spain, The Netherlands, 2018, p. 147. 
() E. RØSÆG, Compulsory maritime insurance, in SIMPLY (Scandinavian Institute of Maritime 

and Petroleum Law Yearbook), 2000, vol. 258, p. 182. 
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The third party damaged is not obliged to sue the insured first to demand 

compensate to the insurer in case of non-payment. In Spain, joint and solidarity 

demand against the insurer and insured is common, except in protection and 

indemnity insurance in order to it is a insurance with refund of expenses (it is 

not a debt insurance) in which the insurer (P&I Club) is obliged to pay when the 

insured has done so previously (). 

The insurer may raise the next exceptions: unavoidable force majeure; neg-

ligence by any authority that is responsible for maintenance of lights or other 

aids to navigation; intentional action or omission by a third party; wilful or neg-

ligent action or omission of the person affected; that of the pollution being due 

to an intentional act by the ship-operator itself; and the use of the applicable 

limitation on liability. 

  

2.6. Scope of application 

 

This insurance contract refers to civil liability arising from pollution dam-

age to the Spanish coasts and maritime areas (territorial sea and exclusive eco-

nomic zone) that comes from ships, vessels, naval artefacts and fixed platforms, 

wherever they may be located. Before the MNA came into force, Article 254 

SPMNA (currently in force) established the obligation of Spanish shipping com-

panies to have insured civil liability in which they may be incurred in the course 

of the operation of their vessels. 

All sport or recreational vessels, which sail in the Spanish maritime areas, 

must have civil liability insurance (Royal Decree 607/1999 and Royal Decree 

1043/2003). If civil liability insurance for marine pollution (mandatory insur-

ance) is referred to a vehicle that lacks a full deck, has a length under twenty-

four metres and dedicated to sport or recreation shall be excluded of the MNA 

 
() E. SIERRA NOGUERO, La acción directa en los seguros marítimos de responsabilidad civil, in 

Revista Española de Seguros, 2015, vol. 163 - 164, pp. 578 – 580; B. RUIZ LIMA, V. MATA GARRIDO, 

El seguro de responsabilidad civil en la Ley de Navegación Marítima, in J. C. Fuentes Gómez and others 

(edited by), Comentarios a la Ley de Navegación Marítima, Madrid, 2016, p. 410 they also configure 

to these policies as an element of indemnity insurance (not liability insurance) in which the P&I 

Clubs become direct guarantors of an obligation to compensate. 
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and shall be governed by the ICA, without agreement to the contrary being ad-

missible. 

As a result is excluded the pollution carried out from land to sea, so-called 

"telluric" pollution. It is not included the pollution caused by ships and vessels 

which are dedicated exclusively to navigation in internal waters because, in addi-

tion to that performed in offshore sea waters, maritime navigation is also con-

sidered to include that which takes place on the waters of rivers, canals, lakes or 

natural or artificial reservoirs when these are accessible by ship from the sea, but 

only within tidal waters, as well as the navigable reaches of rivers up to where 

ports of general interest exist. Damage caused by radioactive or nuclear sub-

stances are excluded of the MNA and it shall be regulated by the specific provi-

sions thereof. 

Losses or damages (included the value of the loss it has suffered and the 

gain which it has failed to obtain) caused by pollution off the ship and the cost 

of measures reasonably adopted by any person after the claim has taken place in 

order to prevent or minimise pollution damage shall be due compensation. 

 

2.7. Characteristics 

 

MNA allocates a specific Chapter to civil liability for pollution within the 

Title destined to establish on ancillary navigation contracts. Civil liability insur-

ance is a kind of maritime insurance received by MNA and civil liability insurance 

for marine pollution is a modality () of that but it is conditioned by international 

provisions relating to the same. It is a contract: 

a) Bilateral. Reciprocal obligations are created for both parties by virtue of 

this contract. It implies the change of a present and specified consideration (pre-

mium) for other future and unknown consideration (compensation). The obli-

 
() J. LÓPEZ QUIROGA, La responsabilidad civil por contaminación en la Ley de Navegación 

Marítima, in J.C. Fuentes Gómez and others (edited by), Comentarios a la Ley de Navegación Marítima, 

Madrid, 2016, p. 349; B. RUIZ LIMA, V. MATA GARRIDO, op. cit., pp. 400 – 401. 
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gation to compensate coincides with the consideration to pay the premium. Oth-

erwise the necessary balance of prestations, which was decisive in the agreement, 

would break (). 

b) Onerous. Bilateral contracts are onerous. The insured pursues the cov-

erage of the risk and the insurer seeks to obtain an economic income. 

c) Random. The claims of the parties depend on a uncertain event volun-

tarily assumed by them. The randomness is the essential and constitutive element 

of it (it is not an accessory element) and it is present in the two parties of the 

contract. 

d) Consensual. There is no essential requirement for the contract to be 

valid. The insurance contract is perfected with the consent (Article 54 Code of 

Commerce; Articles 1258 and 1262 Civil Code). 

e) Principal. It is a contract that fulfills, by itself, a economic purpose: to 

cover the unfavorable effects that the risk can provoke. 

f) Continued implementation. This insurance is a contract whose effects 

extend over time through successive prestations. The insurer undertakes to as-

sume the risks of the insured for a specific time and known by the insured as 

long as the premium has been paid. 

g) Not adhesion. The importance of the policy and of its content like a 

source of contract are arguments which prevent to qualify insurance as a contract 

of adhesion. In this area the policyholder does not need a special protection and 

the principle of autonomy is revitalized ().  

 
() J. L. PÉREZ-SERRABONA GONZÁLEZ, El contrato de seguro. Interpretación de las condiciones 

generales, Granada, 1993, p. 65. 
() J. L. PÉREZ-SERRABONA GONZÁLEZ, La póliza y la documentación del contrato de seguro, 

Granada, 2003, p. 145; J. ECHEBARRIA FERNÁNDEZ, La política marítima comunitaria: interacción 

entre Derecho público-privado y los diferentes bloques normativos en presencia, in Revista de Derecho del 

Transporte: terrestre, marítimo, aéreo y multimodal, 2013, vol. 12, p. 188 points out autonomy provides 

celerity, predictability and legal security to the parties at the same time it makes it possible to 

identify the law applicable to the contract and the material content thereof.  
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Judicial decisions () affirm, that as this entrepreneurs are accustomed to 

intervening in the international legal and commercial traffic, it is not possible to 

preach of one party contracting a lower or weaker negotiating position than the 

other and to abuse or take advantage of the other.  

The Spanish lawmaker also understands that the maritime insured does 

not need a singular protection () because it presumes a contractual balance: 

cooperation and negotiation between the contacting parties is necessary for the 

construction of the contract. 

h) Typical. It is included inside the category of nominated contracts be-

cause it does not lack nomen iuris and it is subject of specific legal regimen (Arti-

cles 384 to 391 MNA). 

i) Utmost good faith. All contracts are based upon the good faith but this 

feature is highlighted here in a particular way. The utmost good faith is given by 

its double configuration as a commercial contract and as an insurance. Marine 

insurances contracts are characterized by being contracts of uberrima bona fide.  

j) It is subject to a heterogeneous group of risks (claims) that threaten the 

interests insured during navigation. 

k) Private. Although there is a general interest and the legislation is formed 

by rules of private and public law, the legal regime of liability insurance for pol-

lution is limited exclusively to private law reflected in the policy. 

l) Limited coverage. To counterbalance the strict form of liability (), Ar-

ticle 388 MNA states that, in any case, the limitation on liability regulated in Title 

VII (Articles 392 to 405) of the MNA shall be applied. Although reference is 

 
() Decision of 31th July 2007 of the Provincial Court of Pontevedra; order of 15th Feb-

ruary 2011 of the Provincial Court of Barcelona; order of 20th October 2011 of the Provincial 

Court of Las Palmas; and order of 19th September 2014 of the Provincial Court of Madrid. 
() R. URÍA GONZÁLEZ, El seguro marítimo, Barcelona, 1940, p. 23, argued that the State's 

control over the maritime insured might be "not only superfluous, but unfair". 
() J. L. PULIDO BEGINES, op. cit., p. 145. 
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made to other than international law () limits (referred to the figure of the ship-

operator), the MNA does not contain a specific regulation on them. 

m) Mandatory. Article 389 MNA requires to take out this insurance as a 

condition for the activity or maritime navigation. The compulsory nature of the 

insurance is a reflection of the public interest and the participation of the gov-

ernment mainly in the defense of the environment and has as rationales: the 

protection of third parties in insolvency of the liable party; the accessibility to 

bring the action towards a known and available subject (insurer); and, the re-

quirement of seaworthy as a condition to achieve the insurance cover (). The 

aim of the compulsory liability insurance would be to ensure an adequate com-

pensation and avoid potential risk that the uninsured or underinsured vessels 

pose ().  

n) Indemnity. Almost all business activity involves a special risk or danger. 

The protection of the environment through civil liability mechanisms cannot be 

ignored () because both go together. On this point, the insurance has one its 

scope of activity and it is conceived as insurance against damages because it is 

 
() Spain is part of the International Convention CLC 1992 and the International Con-

vention FUND CLC. Both of them incorporate a limitation of liability with regard to third par-

ties. P.J. BAENA BAENA, Reflexiones sobre la responsabilidad civil por daños causados por contaminación 

marítima de hidrocarburos, in Derecho de los Negocios, 2004, vol. 161, pp. 6 – 8 notes that a system of 

coverage for damages with a ceiling translates into a insufficient coverage and he underlines the 

absence of the United States because it considers the compensation system of both Conventions 

insufficient. Furthermore the author describes a exacting regulation of civil liability in the United 

States characterized by a true and unlimited objective liability; the co-liability of the owner of the 

ship, the carrier and the owner of the cargo; and, the imposition of very heavy fines. In the same 

vein, M. I. MARTÍNEZ JIMÉNEZ, La responsabilidad cit., p. 577 regrets the lost opportunity of the 

MNA to become an "advanced and really protectionist Act with the marine environment" and 

she explains how in North American law the charterer and consignor are also jointly and sever-

ally liable when the ship is included in a "blacklist". The regime of limitation of liability shall 

apply independently of whether the liability is demanded in a judicial procedure of a civil, labour 

or criminal nature, or by administrative means (Article 393 MNA). 
() E. RØSÆG, op. cit., pp. 181 – 182.  
() E. SIERRA NOGUERO, Compulsory Liability Insurance against Claims Arising from the Oper-

ation of a Vessel, in Journal of Business Law, 2011, vol. 7, p. 697.  
() S. F. GAHLEN, Civil liability for accidents at sea, Heidelberg, 2015, p. 211. 
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aimed at keeping intact the insured's assets (as a result of the assumption of a 

compensatory debt) and it protect third parties (through direct action) (). Com-

pensation will not operate in the abstract but it will pay for the real costs of the 

measures necessary to reverse the pollution of the affected environmental space 

and excluding from it any hypothetical assessment based on speculative calcula-

tions. The system is operational and safe because it is based on the performance 

of the insurers as distribution vehicles which pulverize the compensation with 

her repercussion among the rest of the insureds (). 

o) Commercial. Since its inception, the insurance was configured on mar-

itime navigation with a commercial nature. Commercial insurance necessarily 

implies the presence of organized and specialized entrepreneurs on the grounds 

that the commercial contract is a legal act (act of company) which is made by the 

entrepreneur with the aim of realize or serve the purpose of the company (). 

Although consumers may be present eventually, in the maritime business the 

relations occur reciprocally between entrepreneur to each other (). It is an in-

surance concluded between two parties which have an equal status and in which 

the intervention of the insured is located within the scope of its business activity. 

Most authors claim the general idea that it is a insurance between equals, id est, 

 
() L. REGLERO CAMPOS, J.M. BUSTO LAGO, Tratado de Responsabilidad Civil, Navarra, 

2014, p. 1372. 
() L. DÍEZ-PICAZO, Fundamentos del Derecho civil patrimonial. La responsabilidad civil 

extracontractual, Pamplona, 2011. 
() R. URÍA, Derecho Mercantil, Madrid, 1976, pp. 559 – 560. 
() R. ILLESCAS, La responsabilidad del porteador marítimo en el Anteproyecto de Ley de contratos 

de utilización del buque, in J.M. De Eizaguirre (edited by), III Jornadas de Derecho Marítimo de San 

Sebastián, San Sebastián, 1996, p. 77.  
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between an insurer (entrepreneur ()) and who, with a business purpose, make 

the decision to sail a marine vehicle (entrepreneur (), ship-operator ()). 

 

2.8. Elements 

 

2.8.1. Object of the contract: insured interest 

 

Under Article 25 ICA, an insurance contract is null and void if at the time 

of its conclusion there is no interest of the insured to the compensation of the 

damage. The existence of an interest is revealed as a necessary budget. The civil 

liability arising from navigation practices may be subject to maritime insurance 

by virtue to listing interests of Article 409 LNM. 

Garrigues argued that the inherent relations in any civil liability insurance 

contract is one that links any subject with its assets and not with certain things 

of the same because the claim (defining it as the assumption of a liability debt) 

burden all that assets as a set of legal relations of economic value and, conse-

 
() Insurance business is based on the planning and organization due to the special char-

acteristics of the market in which it operates. In Spain, insurance business requires an adminis-

trative authorization and a legal form, by virtue of Articles 20 and 27 Act 20/2015, dated 14th 

July, for ordination, supervision and solvency of insurance and reinsurance undertakings (OS-

SIRA). At European level, Directive 91/674/EEC expressly refers to insurance companies as 

"insurance undertakings".  
() R. URÍA, Derecho Mercantil, Madrid, 1988, p. 951 describes the maritime entrepreneur 

as anyone who exercises and develops in his own name a constituent activity of a company for 

use or operation of one or more ships. 
() A ship-operator that uses the ship for navigation for entrepreneurial purposes shall 

be registered at the Business Registry by virtue of Article 146 MNA. The parallel relation between 

the ship-operator and the shipping company (consequently, entrepreneurs) is recognized by R. 

URÍA, op. cit., p. 898; J.L. GABALDÓN GARCÍA, J.M. RUIZ SOROA, Manual de Derecho de la Navegación 

Marítima, Madrid, 2002, p. 315; J.L. PULIDO BEGINES, Instituciones de derecho de la navegación 

marítima, Madrid, 2009, p. 291; J.L. GARCÍA-PITA, A. DÍAZ DE LA ROSA, Los sujetos de la navegación 

en la Ley de Navegación Marítima, in A.B. Campuzano, E. Sanjuan (edited by), Comentarios a la Ley 

de Navegación Marítima, Valencia, 2016, p. 157, among others. 
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quently, the interest consists of total conservation of this heritage which is ex-

posed to the risk of being diminished by the performance of harmful events that 

give rise to the obligation of the insured to compensate the damage ().  

The insurable interest is based on the non-realization of the risk of mari-

time pollution, that is, in the non-realization of the risk that the insured's assets 

will be burden as a consequence of the obligation to repair environmental marine 

damage. 

 

2.8.2. Cause of the contract: risk 

 

By virtue of Article 4 ICA, any insurance contract is null and void if there 

is not a risk at the moment of its conclusion. If there is no risk, there can be no 

insurance because lacking the possibility that the harmful event (claim) occurs, 

there will be no compensable damage and the contract would not have a cause 
().  

The scientific and technological advances have led to the creation, within 

the technical phenomenon of navigation, of a new risk (the danger of contami-

nation) whose presence was considered as the creator of a maritime "particular-

ism" because it achieves own characters in the marine environment that update 

the technical causes of risks and the dimension of these (). 

In this area, the insurance contract covers the risks of navigation and rests 

on the principle of the universality of risk. The liability of the insurer is stopped 

before the exclusion clauses agreed with the insured in the policy or indicated by 

the lawmaker. Nevertheless, there is no specific regulatory development that de-

limits the material scope of this insurance modality, so it is necessary to elaborate 

 
() J. GARRIGUES, Contrato de seguro terrestre, Madrid, 1973, pp. 437 – 438 considers that, 

in property insurance, the damage falls directly on the relation of the insured with a thing and 

indirectly on the heritage of which it is a part, whereas civil liability insurance the damage occurs 

directly in the entire heritage. Thus, the interest in this second type of insurance consists of the 

relation (financially assessable) between a person and his/her entire heritage. 
() R. URÍA, op. cit., p. 566. 
() M. OLIVENCIA RUIZ, Responsabilidad por contaminación marina, in Cuadernos de Derecho 

Judicial, Madrid, 1993, pp. 194 – 195. 
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(without prejudice to the fact that they may be subject to specific contracting) 

an enumeration of those risks included and excluded from coverage, according 

to the degree of frequency with which they are reproduced in practice. 

 

2.9. Subjects 

 

2.9.1. Policyholder 

 

Insurance may be taken out by any person who has an interest in the con-

tract and expresses the concept by virtue of which intervenes (e.g. owner). 

Through the principle of channeling, the responsible subject is usually the owner 

of the vessel in international standards. The owner of the ship or the artefact or 

platform could have been declared by the MNA as jointly liable with the ship-

operator and the holder of the platform to beef up their involvement in the 

prevention of pollution on marine environment. 

 

2.9.2. Insured  

 

Articles 385 and 386 MNA expressly attribute the liability to compensate 

for pollution damage to the ship-operator or holder of the use or operation of 

the naval artefact or platform.  

A ship-operator is the party that, whether or not it is the owner, has the 

possession of a ship or vessel, directly, or through its servants, and uses it for 

navigation in its own name and under its responsibility. The designation of sub-

jects liable does not coincide with the criterion used in recent years by the inter-

national system (e.g. Article 3.1 of the International Convention BUNKERS or 

Article 7.1 of the International Convention on liability and compensation for 

damage in connection with the carriage of hazardous and noxious substances by 

sea done at London on 30th April 2010) where the owner shall be liable for 

damages caused by maritime pollution (). 

 
() In the light of the above consideration, J. M. MARTÍN OSANTE, Los accidentes de la 

navegación, in A. B. CAMPUZANO, E. SANJUAN E. (edited by), Comentarios a la Ley de Navegación 

Marítima, Valencia, 2016, p. 413, argues that the Spanish lawmaker has opted for the criterion of 
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2.9.3. Insurer 

 

The insurer () is responsible for providing coverage to the insured risk 

and who assumes the risk of maritime navigation. In the event of loss and marine 

pollution, he is obliged to compensate. In accordance with Article 3.1 a), Article 

20 and Article 27.1 OSSIRA, insurance business can only be exercised in Spain 

by administratively authorized private entities that adopt one of the following 

forms: limited liability company; european company, mutual insurance company, 

co-operative company, european co-operative society and friendly society. Pub-

lic entities may carry on insurance activities, subject to conditions equivalent to 

those of private insurance undertakings. Of this, a specific requirement can be 

seen: the identity of a special and necessary condition that must always be pre-

sent on this side of the insurance contract. 

Within the maritime sector, the presence of "protection and indemnity Clubs" 

("P&I Clubs") is very important in the assurance of civil liability. These clubs 

emerged as a system in which the ship-operator (organized in mutual association 

and non-profit) provided coverage exclusively to those individuals who were 

part of the organization itself. Each member adopts, at the same time, a dual 

role: insurer and insured. Such is its impact in practice that Article 5.1 d) Royal 

Decree 1795/2008 and Article 7 d) Royal Decree 1616/2011 outlines the validity 

of the protection and indemnity Clubs who are parties to the International Groups in 

order to be insurers. 

 
assumption of business risk by those who carry out a risky activity and profits from it. Thus, a 

system that promotes greater efficiency of the Act and an ease of identification is lost which 

would be base on the channeling of the liability over registry holder. 
() By virtue of Article 3.1 a) and Article 11 a) OSSIRA, business insurance in the mari-

time sector is subject to this Act and the insurer shall declare the exclusive practice of this insur-

ance activity in the object of the company (Article 31.1 OSSIRA). Article 6.1 a) of the Royal 

Legislative Decree 6/2004 classifies civil liability for marine vehicles with the tenth digit. The 

insured must take out the civil liability insurance with a insurer which have obtained the classifi-

cation mentioned above and an administrative authorization. Foreign insurance undertakings 

can also to pursue business when have a head offices in the European Economic Area and an 

authorization in that class of insurance to operate in Spain, by the right of establishment or the 

freedom to provide services. 
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2.10. Requirement of formal requisites: proof of the insurance 

 

This insurance does not need any form requirement for its validity and is 

perfected with the consent. The principle of freedom of form is present.  

On provisions common to different types of marine insurance, Article 421 

MNA establishes the obligation of the insurance undertaking to deliver the pol-

icy or the document or provisional certificate of coverage. In a similar way, Ar-

ticle 5 ICA. However, the certificate refers to civil liability for damage due to oil 

pollution is issued specifically by the competent authority and is subject to the 

payment of a tax by virtue of Article 291 of the Consolidated Text of the State 

Ports and Merchant Navy Act, approved by Royal Legislative Decree 2/2011, 

dated on 5th September (hereinafter, SPMNA). 

The obligation of the competent authority to issue the certificate is con-

templated in Article 7 of the International Convention CLC 1992 (a certificate 

model is also included in its Annex and Resolution on 3th November 2008 by 

the Directorate General for the merchant marine), Article 1 Royal Decree 

1892/2004 and Article 7.2 of the International Convention BUNKERS. Ac-

cording to Article 5 of the International Convention MARPOL 73/78, a certif-

icate issued under the authority of a party to the Convention shall be accepted 

by the other parties and as having the same validity as a certificate issued by 

them. 

In Spanish law and the International Conventions on civil liability require 

only a document which certifies the constitution of the guarantees required as a 

requirement ad probationem in relation to the proof of the contract. The Spanish 

Maritime Authorities has the main duty () to watch over the seaworthiness of 

 
() J.L. GARCÍA-PITA Y LASTRES, op. cit., p. 17. For him the notion of "seaworthiness" is 

conceived as adequacy of the ship to make the trip in conditions of serious risk and as a concept 

of material, and not merely formal content, prevailing -even- on the formal fact of the possession 

of a certificate of classification. I. ARROYO MARTÍNEZ, Curso de Derecho Marítimo (Ley 14/2014, 

de Navegación Marítima), Navarra, 2015, pp. 443 – 444 points out that seaworthiness and safety 

are not absolutely identical terms but they are close and, consequently, the ship must be safe in 

itself so that it can contribute to a safer navigation, avoiding or helping to reduce the damages 

to third parties. This safety standard includes pollution prevention and the protection of envi-

ronment. Also referring to safety, M. CLAVERO TERNERO, Buques, embarcaciones y artefactos navales. 
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the ship and may inspect foreign ships and vessels departing from Spanish ports 

when there are reasonable doubts concerning their seaworthiness or those con-

cerning protection of the marine environment (Article 104 MNA; Articles 263 

and 297 SPMNA). 

 

2.11. Consequences of non-compliance 

 

Regardless of the sanctions () for environmental pollution, navigation 

without insurance coverage constitutes a legal infraction (Article 390.1 MNA) 

that takes the prohibition of navigation by ships or vessels and the prohibition 

of use or operation of the naval artefact or platform.  

The foreign ships, vessels or artefacts which lack the insurance coverage, 

shall not entry to or departure from Spanish ports, anchorage zones or terminals 

located in internal maritime waters or the territorial sea. Therefore, the national-

ity of the flag does not detract from the legal obligation; it is enough the naviga-

tion. 

 

 

 

 

 
Registro y documentación de los buques, in A. Emparanza Sobejano, J.M. Martín Osante (edited by), 

Comentarios sobre la Ley de Navegación Marítima, Madrid, 2015, p. 91. 
() On the criminal jurisdiction, it are felonies (Article 325 and the successive of the 

Criminal Code) the behaviors that seriously damage the marine environment. By virtue of Article 

306 and successive of the SPMNA, it are administrative offences: those behaviors that in breach 

of the terms set about safety of navigation and prevention of marine pollution, as well as the 

unauthorized dumping from ships or floating construction of solid, liquid or gaseous products. 

Act 41/2010, 29th December, on protection of the environment aims to achieve good environ-

mental status of the marine environment and liability for damage shall be governed by Act 

26/2007. In relation to environmental damage, Act 26/2007, dated 23th October, on environ-

mental responsibility includes an administrative regime with an objective and unlimited liability. 

From a civil point of view, L. DÍEZ-PICAZO, op. cit., p. 171 notes that the insurability of an interest 

oblige to compensate the damages because it could and should easily be secured. If it was not 

done, the omission of the law is imputable to the person in question. 
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2.12. Jurisdiction  

 

Leaving aside the extrajudicial system (), Article 469 MNA does not in-

clude the criteria for attribution of competence on insurance contracts. 

By virtue of Article 86 ter Organic Act 6/1985, dated 1th July, on the 

Judiciary the Commercial Courts will hear (exclusive and exclusionary function) 

any questions that fall under the competence of the civil judicial sphere in rela-

tion with claims refers to the enforcement of maritime law provided that the 

insurance has a maritime nature; rules of maritime law or navigation are dis-

cussed; or the claim occurs at consequence of a maritime risk. 

In matters relating to extra-contractual obligations and in the case of civil 

liability insurance, the party damaged may resort to the Spanish Courts when the 

detriment occurs in Spanish territory pursuant the Article 22 quinquies Organic 

Act 6/1985. The most relevant International Conventions also allude to the 

place where the incident has caused or the preventive measures have been taken 

to prevent. 

 
() M.C. HILL PRADOS, La contaminación por hidrocarburos. Medidas correctoras, in Revista Gen-

eral de Derecho, 1992, p. 6608 argues that International Convention CLC 1992 does not admit the 

possibility of going to arbitration. The above affirmation is shared by M.I. HUERTA VIESCA, D. 

RODRÍGUEZ RUIZ DE VILLA, Responsabilidad civil por contaminación marina por vertido de hidrocarburos. 

A propósito del Prestige, Oviedo, 2004, p. 145. The international fund for compensation for oil 

pollution damage has also argued that it is not appropriate to submit to arbitration, INTERNA-

TIONAL OIL POLLUTION COMPENSATION FUNDS, in Report on the activities of the International Oil 

Pollution Compensation Funds in 2001, 2001, p. 124. On the other hand, J.L. GABALDÓN, M.A. 

FERNÁNDEZ, El dudoso final del largo y tortuoso camino recorrido por el Reino de España y otros damnificados 

en busca del resarcimiento de los daños causados por el accidente del Prestige, in Revista de Derecho del Transporte: 

terrestre, marítimo, aéreo y multimodal, 2016, vol. 17, pp. 335 – 336 present a very different reality to 

describe the arbitration initiated in London by the insurer of the civil liability of the owner of 

the tanker Prestige against the Kingdom of Spain through an arbitration agreement included in 

the P&I policy. 
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The nature of the claims and the extent they may have in various interests 

(individual, collective, public and private) would advise adopting a 3 year limita-

tion period (). Although some of the most relevant International Conventions 

in this area collect that actions prescribes in three years, the rights arising from 

an insurance contract prescribe in the term of two years from the moment when 

they could be exercised (Article 438 MNA and Article 23 ICA). 

 

 

3. Conclusion 

 

Maritime pollution is a possibility that can materialize in reality and, at the 

same time, a problem that does not cause a major concern among insurers and 

insured. It is necessary to take action and make decisions to reverse the situation. 

Thus, a legal relevance is given and joining to a social awareness, contribute to 

all parties being involved in joining efforts to conserve, protect and improve the 

quality of the environment. The problem does not stop at a physical space or 

pollution derived from navigation is the only way to harm the marine environ-

ment. Hence the need to evaluate the extent of the problem and to continue 

adopting legal instruments that avoid this dangerous situation such as plans with 

adequate resources (e.g. the Prestige highlighted the insufficient number of ships 

capable of removing fuel from the sea); to combat pollution; regular inspections 

of the double hull; economic sanctions for ship-operator who operate on ships 

that emit a certain level of polluting gases; a regulation that puts an end to the 

intensity of maritime traffic... The foregoing does not mean limiting economic 

development but ensuring through a regulation of the economic impact on eco-

logical interests because any pollution of the sea has far-reaching consequences 

(economic, biological, competitive, productive ...) for multiple sectors (industrial 

sector, tourism sector, transport sector, fishing sector, energy sector...). Marine 

 
() E. LEIÑENA MENDIZÁBAL, Responsabilidad civil por contaminación y aseguramiento obligatorio 

en la Ley de navegación marítima, in Revista de Derecho del Transporte: Terrestre, marítimo, aéreo y multimodal, 

2018, vol. 22, p. 109. 
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insurance is one of the instruments that the Act envisages to avoid undesirable 

consequences but there are different means that can be used to avoid them. 

A double legal regime on civil liability for pollution has not been created 

but, compared to others rules of Spanish law, Articles 384 to 391 MNA are an 

updated and special regulation that arises as a legal answer to regulate those as-

pects not covered by the International Conventions. A national regime was nec-

essary although it could have been more complete what has finally been adopted 

because some aspects have not been specified (e.g. risks included and excluded; 

specifications that will have to express the certificate of coverage for a foreign 

ship; interaction between the principles of channeling and "the polluter pays"; 

limitation of the liability of the holders of the naval artefact or platform; pre-

scription of actions). There is an international structure that constitutes the "keel 

of the ship" and it is up to each State to build on that vertebra a national law that 

guarantees the protection of marine environment. However, in Spain the final 

result is neither practical nor far-reaching and the opportunity could have been 

better used to achieve a more operational legal framework. Therefore, a regula-

tory complement is necessary to achieve a complete and advanced environmen-

tal regulation capable of responding and being useful. 

The choice of objective liability as a repair system in the maritime envi-

ronmental framework is the most appropriate regime. Civil liability insurance is, 

among all the financial securities (e.g. bank guarantee, bail or reservation), the 

convenient option for this risk area because it fulfills a compensatory function 

and also a preventive function of behaviors that can cause damage (e.g. examin-

ing the seaworthiness for its assurance or avoiding the insolvency of the respon-

sible person). The mandatory nature of the insurance reinforces this deterrent 

effect and seeks to make effective the prevention and fight against the pollution 

of the sea and coasts. The intimidating purpose is not complementary to the 

compensatory purpose but principal. Only on those occasions when it decays, 

will the compensatory mechanism come into play.  

The transfer of the patrimonial risk to an insurer provides security because 

it guarantees the financial soundness in the compensation to the parties damaged 

by pollution. Nevertheless, the limitation of financial liability prevents the system 

from dispensing a complete reparation because, sometimes, the damage is not 

completely repaired. Require compulsory insurance and, at the same time, limit 
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that liability is an obstacle that prevents the complete repair of ecological damage 

and escapes the ultimate goal of civil liability. The legal framework demands 

some requirements but does not fulfill the last of its objectives in a complete 

way. It is not logical that the principle of limitation of liability should continue 

in force in a vital setting such as the environment. Mandatory liability insurance 

for marine pollution must necessarily be interlinked with the exercise of naviga-

tion in Spanish waters and coasts but must operate in the absence of fulfils the 

obligation to compensate (material and not economically) the marine environ-

ment.  

The common interest in the defense of the environment is sufficient to 

justify the adoption of an international agreement or any legal rule aimed to pre-

serve first the marine space and, when it had been damaged, to repair it com-

pletely. Oceans and seas provide -in words the Commission of the European 

Communities, Communication {SEC (2005)1290}- 99% of the available living 

space on the planet and its legal defense could begin by recognizing the status 

of water heritage. The maritime space is not susceptible to valuation but does 

not mean that it does not have a value because it fulfills a biological function and 

a collective interest lies with them. It are an essential heritage of the world and 

governments have the responsibility not only to protect them but to ensure the 

existence of more marine life than pollution. 
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Maritime Liens from the Perspective of Conflict of Laws  

and the Law of Insolvency* 

 

 

ABSTRACT 

 

Maritime liens have a significant influence over the operation of the ship-

ping industry as a whole. They secure specific categories of claims (seafarers’ 

wages, salvage services) and at the same time they can impede the satisfaction of 

claims arising from finance schemes.  

The recognition and ranking of the maritime liens within a jurisdiction is 

a topic with fragmented solutions, as States with major shipping presence have 

not ratified the relevant international conventions. Therefore, the issue whether 

a creditor’s claim is secured with a maritime lien and subsequently whether it has 

priority in the final ranking depends on the private international law rules of the 

jurisdiction seized. Regarding the existence of the maritime lien, the conflict be-

tween its substantive and procedural character pinpoints to different solutions. 

The proceedings for the satisfaction of the liens may conflict with insolvency 

proceedings. In that case, it is crucial to determine whether these concurrent 

proceedings are excluded under the EU Insolvency Recast Regulation or under 

the UNCITRAL Insolvency Model Law. The two regimes leave open questions 

to be solved by the national law. The question whether they retain their priority 

or become abolished because of the insolvency rules demands an interpretation 

of the ratio underlying the maritime liens, as their extinction may jeopardise the 

interests and policy considerations for those specific creditors. 

 

SUMMARY: 1. Introduction - limits of research. - 2. The nature of maritime lien 

as a prerequisite for the application of conflict rules - right or remedy? - 3. The conse-

quences of the procedural and substantive theories. - 3.1. The procedural theory and 

the English approach - lex fori. - 3.2. The complications of the substantive theory - lex 

causae and the law of the United States. - 3.3. Variations of the substantive theory in civil 

law jurisdictions. - 4. Legal assessment and policy considerations. - 5. Maritime liens and 

 
* This article has been submitted to double blind peer review. 
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insolvency proceedings. - 5.1. EU Regulation 848/2015 - The exclusion of Article 8. - 

5.1.1. Lex fori concursus and universalism. - 5.1.2. Situs of the vessel and maritime liens. - 

5.2. International insolvency and UNCITRAL Model Law - The stay of proceedings. - 

5.3. Ranking of maritime liens within insolvency. - 6. Legal assessment. - 7. Concluding 

remarks.  

 

 

1. Introduction - limits of research 

 

The maritime world is a well-orchestrated business which is characterised 

by a certain equilibrium amongst conflicting claims. For the business to retain 

the equilibrium, great consideration needs to be attributed to securing claims. It 

is of utter significance that some of the involved factors of the maritime industry 

which merit greater protection in terms of existence and enforcement of their 

claims, are provided with a specific type of security. This is one of the main 

reasons why maritime liens attract legal attention in admiralty law, as their con-

tent is actually oriented towards granting protection and securing categories of 

claims arising in relation to the activity of the vessel (1).  

What contributes to the unique character of the maritime lien is related to 

the advanced protection of the secured claims. The claims secured with a lien 

are privileged over other claims and can be exercised on the vessel, irrespective 

of a prospective transfer of the ownership of the vessel. They are enforced 

through the arrest of the ship and in most jurisdictions, they rank before ship 

mortgages (2). It should be noted that under most jurisdictions their origin lies in 

statutes but does not follow any specific scheme of registration, hence attributing 

a ‘secret’ character to maritime liens, as the creditors may not have a general 

overview of the underlying liens in the first place (3). This characteristic may lead 

to jeopardising the interests of creditors, as the existence of a maritime lien is 

bound to change the ranking and enforcement of the various claims related to 

the ship. A simple example: when a bank finances a shipping company and the 

 
(1) R. FORCE, Admiralty and Maritime Law, Tulane, 2008, p. 173.  
(2) W. TETLEY, Maritime Liens, Mortgages and Conflict of Laws, in University of San Francisco 

Maritime Law Journal, 1993, VI, p. 5. 
(3) D. JACKSON, Enforcement of Maritime Claims, London, 2000, paragraph 18.3. 
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underlying claim from the credit agreement is secured with a ship mortgage, the 

existence of a potential maritime lien may eventually impede the bank from sat-

isfying the full amount of the claim in case of a judicial sale of the ship, as the 

claim which is secured as a lien will rank before the ship mortgage.  

 In absence of a legislative definition, legal literature and jurisprudence do 

not provide a uniform interpretation of the maritime liens. Although originating 

from the civil law system (4), a comprehensive definition was provided under 

English law in the Bold Buccleugh case (5). According to Sir John Jervis, ‘a maritime 

lien is well defined (…) to mean a claim or privilege upon a thing to be carried 

into effect by legal process’ (6). This kind of privilege ‘travels’ with the thing and 

is attached on the property, on the vessel. In fact, it is a security right, which is 

usually not registered and is not linked to possession of the vessel; it suffices that 

a specific claim arises, which is in direct connection with the vessel (7). By exer-

cising the claim for which the maritime lien exists by force of law, the beneficiary 

possesses a privileged claim in the enforcement procedure. 

 The legal issues, however, become bewildering when maritime liens are 

combined with private international law. Moreover, it is a topic with fragmented 

solutions, as it lacks international uniformity to a certain extent. This paper fo-

cuses on two main research questions: firstly, on the impact of the rules of con-

flict on the recognition and enforcement of a maritime lien and secondly, on the 

correlation between the traditional rules of conflict and the lex fori concursus and 

furthermore the substantive status of the maritime lien within the insolvency. 

 

 

 

 

 
(4) W. TETLEY, Maritime Liens and Claims, Montreal, 1998, pp. 7 – 56.  
(5) Daniel Harmer v William Errington Bell (The Bold Buccleugh) (1851) 7 Moo. P.C. 267, 13 ER 

884.  
(6) Daniel Harmer v William Errington Bell (The Bold Buccleugh) (1851) 7 Moo. P.C. 284, 13 ER 

890. 
(7) R. FORCE, op. cit., p. 174. 
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2. The nature of maritime lien as a prerequisite for the application of conflict rules - 

right or remedy? 

 

Although the public, regulatory framework of maritime law is closer to the 

idea of uniform law, a great deal of private aspects of claims and the liability-

oriented regimes have not been successfully unified (8). In relation to the maritime 

liens, the jurisdictions that have not ratified any of the liens and mortgages in-

ternational conventions (9) specify the applicable regime by applying domestic 

private international law rules. The maritime liens are neither contractual, nor 

tortious claims, rather than security rights, namely rights that are linked to an-

other claim (whether contractual or non-contractual) granting a privileged status 

to its satisfaction in enforcement. This is also one of the reasons why they fall 

outside the scope of application of EC Regulation 593/2008 (Rome I)(10) and EC 

Regulation 864/2007 (Rome II)(11) which unify an important part of private legal 

relationships. Therefore, the maritime liens are entirely a matter of national law. 

The three dominant theories of private international law that are analysed 

are confronted with the dilemma of the real nature of the maritime lien. Juris-

dictions that tend to deem it as a procedural right apply the lex fori, whereas in 

jurisdictions where a substantive character is attributed to the lien, the lex causae 

or lex navis is applicable. The answer whether the lien constitutes a procedural or 

 
(8) B. MARTEN, Maritime law (uniform law), in Jürgen Basedow et al. (edited by), Encyclopedia 

of Private International Law, Massachusetts, 2017, p. 1210 ff. 
(9) International Convention for the Unification of Certain Rules relating to Maritime 

Liens and Mortgages (adopted 10 April 1926, entered into force 2 June 1931); International 

Convention for the Unification of Certain Rules relating to Maritime Liens and Mortgages 

(adopted 27 May 1967, not in force); International Convention on Maritime Liens and Mortgages 

(adopted 6 May 1993, entered into force 5 September 2004) 2276 UNTS 39 (Liens and 

Mortgages Convention).  
(10) Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 

June 2008 on the law applicable to contractual obligations (Rome I) OJ L 177 4.7.2008, pp. 6 – 

16. 
(11) Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 

July 2007 on the law applicable to non-contractual obligations (Rome II) OJ L 199 31.7.2007, 

pp. 40 – 49. 
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a substantive right has been tormenting legal literature and jurisprudence and 

influences the applicable rules of conflict.  

The dominant view under English law after the Halcyon Isle (12) is that the 

maritime lien constitutes a procedural aspect, rather than a substantive right (13). 

The case concerned a ship under British flag with a registered mortgage under 

English law. The ship was repaired in a shipyard in New York and under US law 

the repairers were entitled to a maritime lien. The ship was arrested in Singapore 

and after the judicial sale, the proceedings of the sale were insufficient for the 

creditors. The ship repairers then turned to the English courts to challenge the 

proceedings and to request different ruling on the priority of their competing 

claims with the mortgagees. 

The majority in Privy Council held that the maritime lien adheres to the 

ship as a security for an underlying claim, thus giving the potential to the claim 

to achieve a privileged ranking. The ranking of the claims and the recognition of 

a privilege to the final proceedings of the enforcement is a matter that is related 

only to the procedure and not to the substantive part of the claim (14). This ap-

proach has been implied even before the Halcyon Isle in the Bold Buccleugh case, 

where the maritime lien, being connected to the action in rem, attributed a pro-

cedural status to the concept of the lien (15). In fact, the action in rem under Eng-

lish law proves useful to establish the admiralty jurisdiction of the courts and to 

distinguish the statutory rights in rem from the maritime or other categories of 

liens. It is an approach that was developed to distinguish the actions in personam 

and the actions in rem between common law and admiralty courts respectively 

 
(12) Bankers Trust International Ltd. v Todd Shipyards Corporation (The Halcyon Isle) [1981] AC 

221 (PC).  
(13) M. DAVIES, Maritime Liens and Choice of Law, in Tulane Maritime Law Journal, 2018, XLII, 

p. 270. 
(14) Bankers Trust International Ltd v Todd Shipyards Corporation (The Halcyon Isle), cit., p. 224. 
(15) Daniel Harmer v William Errington Bell (The Bold Buccleugh), op. cit., 285; D. JACKSON, op. 

cit., paragraph 18.18. 
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(16). Furthermore, the maritime lien is referred to as ‘inchoate’ right which is ac-

tivated only when the action in rem is brought before the admiralty court (17). 

Nonetheless, the ratio decidendi in both cases has been severely criticised for 

disregarding the substantive aspect of the maritime lien. This is evident through 

the dissenting opinions of Lord Salmon and Lord Scalman (18). They concentrate 

at first on the existence of the maritime lien under English private international 

law. The claim of the ship repairer is secured with a lien under the law of the 

United States, following the rule of lex loci contractus (19). If the claim is not to be 

considered as a privileged claim under the lex fori because it relates only to pro-

cedural notions of the English jurisdiction, then it contradicts the ruling of the 

Court of Appeal in the Colorado case (20) and the application of the private inter-

national rules of the forum (21). In the aforementioned case, there were competing 

claims of ship repairers and of necessaries secured with a French hypothèque (22). 

The Court ruled that the existence of the privilege is to be determined 

according to the proper law, namely French law. The Court applied the foreign 

law to determine whether this type of privilege is indeed secured as such and 

whether it resembles to a lien under English law, but in relation to the ranking 

and the priorities, the Court applied the lex fori, as the basic procedural rule of 

private international law (23).  

It is evident that the Halcyon Isle has reversed this doctrine followed until 

that time in a number of cases under English law (24), by recurring only to the lex 

 
(16) G. THEOCHARIDES, Relation between forum shopping and flag of the vessel for the enforcement of 

rights in rem, in Piraeus Bar Association (edited by), The operation of shipping companies in times of 

financial instability, Athens, 2015, p. 307. 
(17) Daniel Harmer v William Errington Bell (The Bold Buccleugh), cit., p. 277. 
(18) Bankers Trust International Ltd v Todd Shipyards Corporation (The Halcyon Isle), cit., p. 243. 
(19) Bankers Trust International Ltd v Todd Shipyards Corporation (The Halcyon Isle), cit., p. 247.  
(20) The Colorado [1923] p. 102. 
(21) Bankers Trust International Ltd v Todd Shipyards Corporation (The Halcyon Isle), cit., p. 249. 
(22) The Colorado, cit., p. 103. 
(23) The Colorado, cit., pp. 104 - 105. 
(24) For instance, The Ripon City [1897] p. 226; The Zigurds [1932] p. 113; Cassa Nazionale 

della Previdenza Marinara v Proceeds of Sale of the Italian Steamship Acrux v (Banca di Sicilia intervening) 

(The Accrux) [1965] p. 391. For an overall approach of English jurisprudence, P. MUKHERJEE, 
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fori as the mechanism to determine even the existence of the lien itself. However, 

the maritime lien has been historically regarded as a substantive right and the 

fact that it is enforced through in rem proceedings is not convincing that it is only 

related to the procedure (25). Undoubtedly, the lien cannot be enforced without 

the action in rem but under that perspective, no substantive right has a specific 

content without the potential of being enforced in court proceedings.  

In other words, the enforceability of a right does not suffice to alter its 

character to a remedy; if that was the case, a mortgage would not be considered 

a right, but a remedy, since it is only realised when brought in the enforcement 

proceedings.  

A diametrically opposite approach is followed under the law of Canada 

and United States which, despite in principle common law countries, have re-

served the civilian origin and characteristics of the maritime lien (26). In the mile-

stone case of Ioannis Daskalelis of the Supreme Court of Canada (27), a ship regis-

tered in Greece was owned by a Panamanian company and the mortgagee had 

registered a mortgage under Greek law. The competing claims were the claims 

of the Greek mortgagee and of the shipyard that completed extended repairs in 

New York (28). The Court held that the lien is in essence a substantive right which 

is to be determined by the proper law of the claim underlying the lien (29). A very 

clear distinction is drawn by the Court between the existence of the lien and its 

ranking by reference to the Strandhill case (30), where the claims for necessaries 

 
The Law of Maritime Liens and Conflict of Laws, in Journal of International Maritime Law, 2003, IX, p. 

553. 
(25) D. JACKSON, op. cit., paragraph 18.21; W. TETLEY, Maritime liens in the conflict of laws, in 

J.A.R. Nafziger and S. Symeonides (edited by), Law and Justice in a multistate world: Essays in honor 

of Arthur T. von Mehren, New York, 2002, p. 439 ff.; M. DAVIES, op. cit., p. 270. 
(26) W. TETLEY, op. cit., p. 451. 
(27) Todd Shipyards Corporation v Altema Compania Maritima S.A. (The Ioannis Daskalelis) [1974] 

SCR 1248. 
(28) Todd Shipyards Corporation v Altema Compania Maritima S.A. (The Ioannis Daskalelis) 

[1974], cit., SCR 1250.  
(29) Todd Shipyards Corporation v Altema Compania Maritima S.A. (The Ioannis Daskalelis) 

[1974], cit., SCR 1254. 
(30) The Ship ‘Strandhill’ v Walter W. Hodder Company (The Strandhill) [1926] SCR 680, 689. 
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were secured with a lien under the proper law of the claim, which in that case 

was the law of the United States.  

However, the Supreme Court of Canada clarifies that the ranking and the 

priorities of the claim of the Greek mortgagee of the Ioannis Daskalelis is to be 

determined according to the lex fori as a matter of enforcement (31). 

Similarly, in cases before the courts of the United States (32), the same ap-

proach is applied to determine the existence of the lien. The procedural theory 

is deemed as the mechanism that determines only the last stage of the satisfaction 

of the claim. The substantive approach is praised by most scholars (33), as a well-

founded precedent compared to the English approach of the lex fori for the claim 

as a whole, which after the Halcyon Isle, is dominant in many common law juris-

dictions. Only an indicative reference to South Africa in the Andrico Unity case 

(34), to Cyprus in the Hellenic Island (35) and to New Zealand in the Margaret Z (36) 

highlights the influence exerted by the English jurisprudence in that respect.  

 

 

 
(31) Todd Shipyards Corporation v Altema Compania Maritima S.A. (The Ioannis Daskalelis), cit., 

p. 1254. 
(32) Rainbow Line v MN Tequila 480 F.2d 1024, 1025 (2d Cir. 1973); Gulf Trading and Transp. 

Co. v Vessel Hoegh Shield 658 F.2d 363, 367 (5th Cir. 1982); Ocean Ship Supply Ltd. v MN Leah, 729 

F.2d 971 (4th Cir. 1984); Gulf Trading & Transportation Co v M/V Tento, 694 F.2d 1191 (9th Cir. 

1982), where, however, the lien created in favour of a corporation based in United States for 

supplying bunkers in Italy and in Egypt was determined under the law of the United States and 

not of the latter jurisdictions, as a ‘point of consideration of all points of contact with the various 

nations’ (at 1194). 
(33) R. THOMAS, Maritime Liens, London, 1980, paragraph 578; W. TETLEY, Arrest, Attach-

ment and Related Maritime Law Procedures, in Tulane Law Review, 1999, LXXIII, p. 1968; D. JACKSON, 

op. cit., paragraphs 18.21 - 18.27; S. RARES, The Far from Halcyon Isle: Maritime liens, Renvoi and 

Conflict of Laws, in Australian and New Zealand Maritime Law Journal, 2014, XXVIII, p. 7. 
(34) Transol Bunker BV v MV Andrico Unity (The Andrico Unity) South Africa Supreme Court 

decision n 30/1989, p. 61. Contra in Southern Steamship Agency Inc. and Another v MV Khalij Sky, the 

reference and reasoning of which in H. BOOYSEN, The Recognition of Foreign Maritime Liens in South 

African Law: A Final Word by the Appellate Division, in The International and Comparative Law Quarterly, 

1991, XL, p. 152. 
(35) Kamal Hassanein v The ship ‘Hellenic Island’ SC (Loizou P) [1989] 1 CLR 406. 
(36) Fournier v The Ship ‘Margaret Z’ (1999) 3 New Zealand Law Reports 111. 
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3. The consequences of the procedural and substantive theories 

 

The debate for the character of the maritime lien as a substantive right or 

a procedural remedy is fierce in jurisdictions which do not provide for a clear 

legislative answer on the rules of conflict and the applicable law. Most of the 

rules in common law systems are being judicially formulated. On the contrary, 

the civil law jurisdictions adhere to the civilian origins of liens, attachments and 

property charges and either provide directly for the solution of the applicable 

law within the national legislation, or the solution is again formulated judicially. 

Consequently, in jurisdictions where the national legislator has chosen either the 

substantive or the procedural theory, there is in principle no room for arguing 

about the character of the lien. What is important, nonetheless, are the direct 

consequences of the perception of each legal system in relation to the procedural 

and substantive theory.  

 

3.1. The procedural theory and the English approach lex fori 

 

The English approach follows the procedural theory. The jurisprudence 

under English common law has been heavily influenced by the fact that the mar-

itime lien can only be enforced by in rem proceedings and that this specific mech-

anism is what historically established the Admiralty Jurisdiction provided in ear-

lier judgements and currently in the Supreme Court Act 1981. The consequence 

of the procedural theory under private international law is the application of the 

lex fori (37). The extent of application of the lex fori is a straightforward solution -

although probably not the most consistent with the character of the lien- and is 

closely related to the problem of the jurisdiction of the court. When an action in 

rem is brought before the Admiralty Division in England for the enforcement of 

a claim secured by a maritime lien, it is necessary for the court to determine in 

the first stage whether it has jurisdiction to hear the case. In order to determine 

 
(37) G. PANAGOPOULOS, Substance and Procedure in Private International Law, in Journal of Pri-

vate International Law, 2005, I, p. 69.  
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the jurisdiction, the court must decide amongst others whether there is a mari-

time claim, since this is the legal basis for crystallising the jurisdiction(38). Hence, 

even at that stage the preliminary judicial issue is the existence of the claim. With 

the lex fori rule, however, the court can determine both the existence of the mar-

itime claim so as to accept jurisdiction and at the same time to determine whether 

the claim is secured with a lien and finally its priority. 

This straightforward solution has the advantage that it simplifies the pro-

cedure and that it creates certainty for the creditors, as they can be aware before-

hand of the potential maritime liens (39). On the other hand, it disregards foreign 

law, as it adheres to the rules of the forum, therefore, for the English approach a 

maritime lien is in essence a concept of domestic legal order.  

 

3.2. The complications of the substantive theory lex causae and the law of the United 

States 

 

Under the substantive theory, the maritime lien is regarded as originating 

from a perception of the ship as a separate legal entity, which generates contrac-

tual and non-contractual claims (40). Similarities are drawn to the Roman law in-

stitution of hypothecation of the vessel in cases of bottomry or when repairs 

were effected on the vessel and the shipyard was granted a personal privilege on 

the res (41). The legal ‘personality’ of the ship is what also gave rise to liens for 

non-contractual claims of collisions and what generally attributed the character 

of claiming against the vessel itself. This approach is also referred to as the per-

sonification theory and has influenced mostly the law of the United States (42).  

The following analysis is therefore focused on the results of this theory 

under US law. 

 
(38) R. THOMAS, op. cit., par. 553 - 558; A. MANDARAKA SHEPPARD, Modern Admiralty Law, 

London, 2001, p. 25. 
(39) In a broader sense, they are not confronted with legal ‘surprises’. 
(40) P. HEBERT, The origin and nature of maritime liens, in Tulane Law Review, 1929 - 1930, IV, 

p. 382. 
(41) P. HEBERT, op. cit., p. 383. 
(42) R. THOMAS, op. cit., par. 8.  



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 
 

171 
 

The consequence of the substantive perception of the maritime lien is that 

the court will apply foreign law through the conflict rule of lex causae. However, 

under that premise, the court is confronted with the following set of questions 

resembling to a legal maze: firstly, what is the applicable law of the underlying 

claim? Secondly, what is the applicable law for the existence of the lien and sub-

sequently for granting the right of filing a remedy in rem? And thirdly, what is the 

applicable law for the ranking?  

By applying the complex substantive theory under the law of the United 

States, we need to distinguish amongst three scenarios which are frequent in the 

shipping industry and in fact, have been dealt with by US courts. It is noted that 

the substantive theory is applied only for the existence of the lien, as the ranking 

obeys always to the procedural theory and the lex fori rule. 

At this early point, it is worth mentioning that the applicable law for con-

tracts under US conflict rules is an ambiguous and complex preliminary issue, 

which is usually -not without exceptions- governed by the lex loci contractus (43). 

The courts may also apply section 188 of the Second Restatement of the Amer-

ican Law Institute, where all pertinent aspects of the contract are considered, so 

as to establish the closest connection with the jurisdiction (44). In addition, when 

the claim is non-contractual and amounts to tort, the court applies the rule of 

lex loci delicti (45). For the purposes of the research, when mention is made to the 

lex causae of the claim, it is assumed that the applicable law has been validly es-

tablished through the conflict rules of the United States. 

In the first scenario, the applicable law (lex causae) of the underlying claim 

grants a maritime lien. When the lex causae of the claim brought before the court 

confers a maritime lien, then the claim is secured as such because of the proper 

 
(43) S. SYMEONIDES, American Private International Law, Netherlands, 2008, par. 485. Cf. 

how some states attempt to ensure better connection with the contract by invoking the doctrine 

of public order or by applying partial renvoi. 
(44) See further H. WILLIS, Restatement of the Law of Contracts of the American Law Institute, in 

Indiana Law Journal, 1932, VII, p. 429 ff.; W. REESE, Conflict of Laws and the Restatement Second, in 

Law and Contemporary Problems, 1963, XXVIII, p. 679 ff.; R. BRAUCHER, Interpretation and Legal 

effect in the Second Restatement of Contracts, in Columbia Law Review, 1981, LXXXI, p. 13. 
(45) L. ATHANASSIOU, Maritime Cross-border Insolvency, Abingdon-UK, 2018, p. 229 in fine. 
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law of the claim. In Oil Shipping v Sonmez Denizcilik (46), the issue was whether a 

claim by a Turkish necessaries supplier would take priority over an English mort-

gagee claim. The lex causae indicated that the supplier is protected by a maritime 

lien under Turkish law (47). In Loginter S.A. v M/V Nobility (48), Polish suppliers 

were entitled to a maritime lien since Polish law as the lex causae provided for it. 

The same reasoning has been applied in cases where the lex causae does not grant 

a lien, therefore the parties were denied recognition of their claim as privileged 

(49). 

From this first overview, it seems that a court in the United States applies 

foreign law to grant a privilege that is recognised not in its own jurisdiction, but 

in the jurisdiction indicated by the lex causae (50). Nevertheless, it is important to 

underline a theoretical complication with direct practical consequences on the 

further research. With the application of foreign law, the court is applying its 

own conflict rule indicating another jurisdiction. In that context, it has been sup-

ported that when the court applies the lex causae, it abides by its own ‘local law’ 

(51). Although the train of thought of this theory is exposed to hindrances and it 

would be out of the research limits to include the potential pitfalls, it suffices to 

conceptualise that the maritime lien is perfected through the American court.  

Until the moment the remedy in rem is brought before the court, the in-

choate maritime lien is not judicially protected and eventually, not enforced. 

Therefore, it is through the power of the American court that the lien is con-

ferred to the parties, namely by application of its own conflict rules and its own 

local law, which only by reference leads to the foreign law of another jurisdiction. 

 
(46) Oil Shipping (Bunkering) B.V. v Sonmez Denizcilik Ve Ticaret A.S. 10 F.3d 1015 (3d Cir. 

1993). 
(47) Oil Shipping (Bunkering) B.V. v Sonmez Denizcilik Ve Ticaret A.S. 10 F.3d, 1018 (3d Cir. 

1993). 
(48) Loginter S.A. v M/V Nobility, 177 E Supp. 2d 411 (D. Md. 2001). 
(49) M. DAVIES, Choice of Law and U.S. Maritime Liens, in Tulane Law Review, 2009, LXXXIII, 

p. 1438 in fine.  
(50) Evidently enough, the reference to the lex causae applies only the substantive rules and 

not the conflict rules of the jurisdiction, so as to avoid the possibility of renvoi. See V. NANDA 

ET AL., Litigation of international disputes in U.S. courts, New York, 2011, par. 7a.25. 
(51) W.W. COOK, The Logical and Legal Bases of the Conflict of Laws, in Yale Law Journal, 1924, 

XXXIII, p. 469. 
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The fact that the parties may have acquired the lien under the foreign law does 

not attribute the character of foreign law to the lien itself when it is realised and 

judicially enforced (52). 

The attempt to determine whether the court applies local or foreign law is 

particularly useful when the lex causae does not grant a maritime lien (second 

scenario). The jurisprudence in that particular case has been creative. In the Rain-

bow Line case a vessel under Liberian flag was arrested in New York and the 

competing claims were a salvage reward in Honduras, a breach of a time charter 

and a claim for default of the loan agreement secured with a mortgage in favour 

of a Liberian bank (53). At the time of breach of the time charter, however, the 

ship was registered under British flag. The question arose whether the claim un-

der the New York Produce Exchange Time Charter Party was secured with a 

maritime lien. After concluding that the lex causae indicated English law, it was 

evident that this claim would not be classified as privileged. Nevertheless, the 

court took an interesting approach and correctly distinguished the applicable law 

of the claim of the charterparty from the maritime lien. In fact, as the maritime 

liens also affect third-party rights, the substantive law of the contract does not 

necessarily entail that this law will govern the existence of the lien, rather the 

performance of the contract (54). Therefore, a link is required to determine 

whether a lien can be conferred to a party, although the lex causae does not confer 

one. The missing link was the application of the Lauritzen test (55), following the 

aforementioned analysis that the court is administering its own local law.  

The Lauritzen test is a landmark legal concept in US Admiralty law, which 

solves conflict of laws in relation to jurisdiction and applicable law (56). In brief, 

the Supreme Court established some relevant factors to determine points of cor-

relation of the legal relationship at hand with the jurisdiction and the law of the 

United States: (a) the place of the wrongful act; (b) the flag under which the ship 

sails; (c) the domicile of the injured party; (d) the domicile of the shipowning 

 
(52) M. DAVIES, Choice of law, cit., p. 1442. 
(53) Rainbow Line v MN Tequila, cit., p. 1024. 
(54) Rainbow Line v MN Tequila, cit., p. 1026. 
(55) Lauritzen v Larsen 345 U.S. 571, 582, 73 S.Ct. 921, 928, 97 L.Ed. 1254 (1953). 
(56) J. CASKEY, A New Look at Lauritzen v Larsen, Choice of Law and Forum non Conveniens in 

Louisiana Law Review, 1977, XXXVIII, p. 957. 
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defendants; (e) the place of the contract between the injured party and the ship-

owners; (f) the inaccessibility of the foreign forum; (g) the lex fori; and (h) the 

shipowner’s base of operations (57). By applying it in the Rainbow Line, the court 

concluded that the points of ‘contact’ of the case pinpoint to the United States, 

as the shipowner was an American corporation with principal place of business 

within the United States. Therefore, after realising that the initially pinpointed 

lex causae (English law) did not confer a lien, the court decided that the governing 

law for the existence of the maritime lien was US law, which provides for a lien 

from the breach of a charterparty (58).  Similar reasoning was applied -amongst 

other decisions- in the Gulf Trading where the bunkers’ claim supplied to a Nor-

wegian vessel by an American corporation was eventually secured by a lien under 

the law of the United States, although the lex causae did not provide for it (59). In 

this decision, the court even invoked the legislative policy under the Federal 

Maritime Liens Act to protect necessaries suppliers with a lien. 

Nevertheless, the implications of the substantive theory are even more far-

reaching under US law when the parties have provided for a choice of law in a 

contract for provision of necessaries. The aforementioned analysis concerned 

cases without a clause for applicable law. Suppose a contract for supply of ne-

cessaries that has a clause for English law (third scenario). What is the answer to 

the existence of the lien for the necessaries if the applicable law of the contract 

does not confer a lien on the contracting party, as happens in casu with English 

law? Taking into consideration that a choice of law in a contract cannot affect 

third-party rights, the maritime liens are a separate issue to be determined ac-

cording to the private international law rules of the forum. If the chosen law does 

not grant the lien, however, the parties may still be entitled to a lien under US 

 
(57) See Lauritzen v Larsen (n 86) 583, 585, 586, 587, 588, 589 and 590 respectively. The 

eighth factor was added by the Supreme Court in the Hellenic Lines Ltd v Rhoditis 398 U.S. 306 

(1970), but the test is usually referred to comprehensively as Lauritzen. See for further analysis, 

N. DAVIS, Conflict of laws-Jones Act- Base of Operation of Foreign Shipowner added to List of Seven Factors 

Considered in Lauritzen, in Mercer Law Review, 1971, XXII, p. 585; F. HUANG, Choice-of-law determi-

nation under the Lauritzen-Romero-Rhoditis triad: Neely v. Club Med Management Services, Inc, in Tulane 

Maritime Law Journal, 1996, p. 495; S. SYMEONIDES, op. cit., paragraphs 673 – 679. 
(58) Rainbow Line v MN Tequila, cit., p. 1028. 
(59) Gulf Trading & Transportation Co v M/V Tento, cit., p. 1194. 
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law, should the court find some sort of connection of the contract with the ju-

risdiction (60). For non-contractual claims, the same reasoning is applied by the 

US courts, as in that case it is not even necessary to justify why the creditor has 

a relation with the US jurisdiction. It is in fact easier to find the relation, since 

by principle there is no contract, hence there is no clause for an applicable law 

under which would explicitly provide that the claim is not secured with a lien.  

The American approach in that respect circumvents the technical, legal 

problems by silently recurring to policy considerations. On the one hand, as 

aforementioned, it is supported that when the American court applies the lex 

causae, it applies its own, local law to determine the status of the lien. On the 

other hand, the court accepts that the maritime lien is of substantive nature. 

Therefrom follows that when the parties have a contractual relationship and 

submit themselves to a substantive applicable law which does not confer a lien 

for that contract, the court cannot go into the discussion of granting a lien by 

any means (61). It seems as if the parties have irrevocably submitted themselves 

to a jurisdiction which does not secure their contractual claims.  

The court invokes the legislative policy and the Lauritzen test as an actual 

detour to the fact that a party is not protected with a lien by the lex causae. Cer-

tainly, this approach, although legally problematic, implements the underlying 

ratio of the maritime liens. The purpose of the lien is to protect specific categories 

of creditors, who, in fact, may be in a weak negotiation position (for instance 

seafarers) or merit protection for reasons of public policy (salvors). However, in 

most jurisdictions those categories are always secured with a lien, therefore, there 

is no risk for such creditors to have an unsecured claim. The problem arises 

mainly for necessaries suppliers and it is in those cases that the American courts 

apply this ‘artificial’ reasoning.  

In my view, when the lex causae does not confer the lien, it seems a contra 

legem interpretation to establish a kind of link with the jurisdiction of the forum, 

 
(60) M. DAVIES, Choice of law, cit., p. 1456. 
(61) An example is necessary to clarify: a contract provides for applicable law of country 

X. The dispute is brought before a US court as an action in rem. The law of country X does not 

provide a lien for the contract. Nonetheless, the US court may attempt to link this contract with 

the US jurisdiction and check whether the latter provides a lien for the same contract. 



APOSTOLOS TRISKOGIANNIS 

176 

 

so that eventually the lien is indeed conferred. Besides, if a court opens a discus-

sion whether the party involved (e.g. the supplier) merits protection according 

to the legal perception and culture of the forum, then it is contradicting to apply 

the lex causae. Legal consistency would demand that if a court applies private 

international law rules as American courts do, then the status of the lien should 

be judged only upon the foreign law which is administered. It seems that the 

American courts attempt to apply a corrective mechanism already from the pre-

liminary issue of the existence of the lien, with complex reasons of public policy. 

In fact, a corrective mechanism is acceptable when dealing with the issue of the 

ranking of claims. In that case, it is indeed a matter of public order to maintain 

the ranking that the legislator provides for, a principle that prevails in most of 

the civil law countries, as is pointed out in the following analysis. 

 

3.3. Variations of the substantive theory in civil law jurisdictions 

 

Most of the major maritime states of the civil law system, such as France, 

Italy, Belgium and Spain have ratified the uniform rules of the International 

Conventions on Liens and Mortgages (62). Other major maritime jurisdictions in 

terms of tonnage and shipowners’ interests, such as Greece, Germany and Neth-

erlands, are better examples of the issue at hand, since they apply their national 

rules of conflict.  

Germany applies the lex causae to determine the existence of the maritime 

lien and lex fori to determine the ranking (63). However, if the recognised lien is 

no equivalent to any of the liens under German law, it will rank after the mort-

gages. This corrective mechanism is similar under the Dutch Civil Code (DCC) 

with one major difference. Under the conflict rule of article 10:160-2 DCC, the 

applicable substantive law is the lex navis, namely the law of the flag State where 

the vessel is registered at the time of the enforcement. Under the same provision, 

however, should the lex navis confer a maritime lien which is not provided for 

 
(62) Supra, footnote 9 for the status of the Conventions. 
(63) Reply by the German Maritime Law Association to the CMI Questionnaire on “Ship 

Financing Security Practices” of 19 April 2016, para 1.5; Einführungsgesetz zum Bürgerlichen 

Gesetzbuche, Artikel 45(2). 
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under article 8:211 DCC, then the conflict rule of article 10:160-2 in fine in con-

junction with 8:204 DCC will result in the foreign lien being ranked after the 

mortgages, as under German law (64).  

Under Greek law, the Code of Private Maritime Law (CPML) provides in 

article 9 that the property rights upon the vessel are governed by the lex navis. 

The maritime liens are considered under Greek law substantive property rights, 

as they grant droit de suite upon the vessel and a preferred ranking regime (65). The 

courts accept, therefore, foreign maritime liens, if they are conferred by the law 

of the flag, however, for the priorities they apply the lex fori (66). If the lien is not 

recognised by Greek law, it will rank after the mortgages.  

In general, the reasoning behind civil law jurisdictions applying the lex navis 

is that it is assimilated to the situs of the vessel, which is depicted with its regis-

tration under a specific jurisdiction (67). Nevertheless, from the perspective of 

private international law, the lex navis intensifies the problem of time of conflict 

rules, namely when is the proper chronical stage of crystallisation of the conflict 

rule (68). For instance, if the maritime lien arises when the vessel is registered un-

der state A but later changes flag to state B, what is then the lex navis? Is it state 

A, when the claim arose, or state B which is the current flag? This is the problem 

that emerged under French private international law as a conflit mobile, namely a 

fixed conflict rule which, however, may lead to a different lex causae when the 

 
(64) See also the equivalent reply on behalf of the Netherlands in the CMI Questionnaire, 

para 1.2; A. VAN HOEK, Dutch Report on Cross-Border Insolvency Proceedings: Detecting Best Practices, in 

I. Queirolo, S. Dominelli (edited by), European and National Perspectives on the Application of the Eu-

ropean Insolvency Regulation, Rome, 2017, p. 394, footnotes 61 – 63. 
(65) Piraeus Court of Appeal 131/2012, Maritime Law Review, 2012, p. 209; Piraeus Court 

of Appeal 411/2014, Hellenic Justice, 2015, p. 490; A. ANTAPASSIS, The applicable law in maritime 

liens, Athens, 1989, p. 81 ff. 
(66) Supreme Court of Greece 710/1992, in Collection of Greek Jurists, 1993, p. 540; Piraeus 

Court of Appeal 453/1995, in Commercial Law Review, 1995, p. 663; Supreme Court of Greece 

1556/1998, Hellenic Justice, 1999, p. 1326; Supreme Court of Greece 533/2015, in Civil Law and 

Civil Procedure Applications, 2016, VI, p. 532. 
(67) L. ATHANASSIOU, op. cit., p. 235. 
(68) M. PRYLES, The Time Factor in Private International Law, in Monash University Law Review, 

1980, VI, p. 225; D. MCCLEAN, Morris: The Conflict of Laws, London, 2000, p. 521; S. VRELLIS, 

Private International Law, Athens, 2008, p. 88. 
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situs of the movable property is changing (69). The situs is in general not a safe 

conflict rule for movable property and this is the reason why the lex navis has 

been indicated as the proper solution for ships. However, since the lex navis is 

also subject to changes similar to the situs of a movable property and may direct 

to multiple jurisdictions due to changes of flag, it is important to determine 

which of these multiple jurisdictions is indeed the lex navis.  

Under Greek private international law, two theories have been suggested 

as solutions. The first theory suggests that the property rights and subsequently 

the maritime liens are governed by the lex navis at the time when they are born 

and that a potential change of the flag cannot give rise to or extinguish pre-

existing liens (70). The second theory is dominant in Greek jurisprudence and sug-

gests that the lien is governed by the new lex navis so as to enhance a uniform 

categorisation of the property rights with legal certainty(71). The creditors can 

refer in that way to the current flag to determine whether any liens might be 

conferred in case of judicial proceedings without having to recur to precedent 

changes of flag. 

 

 

 

 

 
(69) G. KEGEL, Internationales Privatrecht, München, 1987, p. 29; B. AUDIT, Droit International 

Privé, Paris, 2000, paragraphs 226, 229 and 752 ; G. THEOCHARIDES, op. cit., footnote 88. It is 

characteristic how the US conflict rules attempt to solve the matter of the conflit mobile in the 

Second Restatement, by shifting the conflict from the situs of the chattel to the location of the 

debtor. See S. SYMEONIDES, op. cit., paragraphs 557-560 for US law. For the problem in the UK, 

F.A. MANN, The Time Element in the Conflict of Laws, in British Yearbook of International Law, 1954, 

XXXI, p. 217 ff.; E. SPIRO, The Incidence of Time in the Conflict of Laws, in The International and 

Comparative Law Quarterly, 1960, IX, p. 357 ff. Cf. M. SOSNIAK, Les conflits dans le temps des règles de 

droit international privé, in Polish Yearbook of International Law, 1981 - 1982, XI, p. 201 ff. 
(70) Piraeus Court of First Instance 1638/1980, in Commercial Law Review, 1981, p. 287. 
(71) Piraeus Court of First Instance 1126/1987, in Piraeus Courts Jurisprudence, 1987, p. 255; 

Supreme Court of Greece 70/1992, in Maritime Law Review, 1993, p. 258. See also A. ANTAPASSIS, 

Les privilèges maritimes et le droit international privé hellénique, in R. Roland-Honouree (edited by), R. 

Roland: Liber Amicorum, Brussels, 2003, p. 28.  
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4. Legal assessment and policy considerations 

 

When the court engages in the complex field of conflict of laws, the con-

sequences of each theory have an impact on legal certainty, finance and policy 

issues. The jurisprudence either abides by policy factors in order to determine 

the applicable regime, or determines the regime in pursuance only to legal tools 

and indirectly influences commercial behaviour. That being said, the conse-

quences of the aforementioned analyses are in position to alter commercial de-

cisions: for instance, a prudent supplier for necessaries will attempt to bring the 

action before American courts, where the claim will be secured with a lien.  

The procedural approach of the maritime lien is deemed, on the one hand, 

as adding legal safety to an action in rem, as the creditors’ position is foreseeable. 

The principal consequence of attributing the procedural character is the applica-

tion of lex fori, hence, at the time of the arrest of the vessel, the lienholder is 

aware of the potential competing claims secured with a lien under English law. 

Moreover, the lex fori rule provides for uniformity within the enforcement pro-

cedure, therefore constituting a potential attractive jurisdiction to effect the ar-

rest of the ship, especially when the ship generates a great number of claims (72). 

It has also been supported that this rule favours the local creditors and financial 

institutions, thus enhancing more feasible finance schemes and subsequently the 

shipping industry (73). On the other hand, this approach invites forum shopping 

for creditors not secured with a lien, as they can potentially calculate the risk of 

bringing an action in rem under English jurisdiction and possibly outrank claims 

for necessaries. The latter will not be considered privileged, if they are not rec-

ognised as such by the Supreme Court Act 1981 (74). From a legal standpoint, it 

excludes foreign law completely and ignores private international law, thus it 

affects policy considerations of foreign creditors, who may deem the United 

 
(72) L. ATHANASSIOU, op. cit., p. 232. 
(73) M.M. COHEN, In defence of the Halcyon Isle, in Lloyd’s Maritime and Commercial Law Quar-

terly, 1987, p. 155. A legal system that applies this predictable solution of the lex fori is more 

attractive for finance, as a creditor can assume that liens which are not secured with a lien in the 

forum will not outrank a claim arising from the finance contract. 
(74) W. TETLEY, Maritime liens in the conflict, cit., p. 448.  
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Kingdom as a potentially unsafe jurisdiction for liens secured only by the lex 

causae. 

From the perspective of substantive theories which seem to administer 

the proper essence of the maritime lien, we need to distinguish between the lex 

causae and the lex navis.  

The first theory is legally consistent with the doctrine of private interna-

tional law and administers foreign law in a way that it adds to the legal certainty 

of the creditors. That means that the existence of the lien is not interdependent 

on the forum and its own legislation, but on the contract or the substantive law 

in case of a non-contractual claim.  

Furthermore, especially in the US, the distinction drawn between the claim 

itself and the lien highlights the ex lege character of the lien (75). Nevertheless, 

when the corrective mechanism of the American jurisprudence intervenes in 

cases where the lex causae does not grant a lien, it mostly aims to secure creditors 

operating within the US. The cases mentioned under paragraph 3.2 concerned 

liens granted to American creditors primarily with a reasoning of legislative pol-

icy, but with severe legal loopholes. The outcome is that the parties engage again 

in a forum shopping practice and that the legal certainty is jeopardised, as the 

court may or may not find adequate points of contact with the United States 

jurisdiction and eventually grant the lien. This also one of the reasons why a great 

deal of contracts for necessaries attract clauses for American law, as the latter 

grants more liens than numerous maritime jurisdictions (76).  

Under the variation of the lex navis, a clear advantage is the ability to re-

ceive sufficient information about potential liens, according to the law of the flag 

state, regardless of the location of the vessel. When the creditors can ascertain 

the existence of encumbrances on the vessel -as happens, for instance, with reg-

istered mortgages for immovable property- finance schemes become more at-

tractive. On the contrary, however, the flag is not always indicative of the con-

nection of the vessel to the jurisdiction. The parties may engage in flag shopping 

in the same way as engaging in forum shopping and the registration in some states 

 
(75) L. ATHANASSIOU, op. cit., p. 231. 
(76) Ibidem. 



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 
 

181 
 

-known as ‘flags of convenience’- may prove significantly faster (77). Finally, the 

change of flag poses serious impediments in applying conflict rules, as the inter-

temporal aspect of private international law (conflits mobiles) is challenged and cre-

ates unpredictable discrepancies (78). 

Undoubtedly, the most important common aspect of the substantive the-

ories which illustrates policy considerations by the national legislator is the cor-

rective mechanism either as explained under American law, or under German, 

Dutch and Greek law. It seems that the legislator aims to protect mortgagees 

and prioritise them against liens of foreign law which are not recognised by the 

lex fori. In that way, the legal system of the forum safeguards the interests of the 

local financiers. In my view, however, only with the lex causae as the applicable 

law to the lien is its true purpose fulfilled. Although it demands a thorough legal 

analysis, it is the only theory that recognises the maritime lien as a right and not 

as a remedy and is consistent with private international law. It relies on the 

proper law of the legal relationship, as the judge attempts to identify the under-

lying claim itself. At the same time, the problems of the lex navis and the change 

of flags are avoided and therefore limits the risk of an abusive ‘flag shopping’ 

practice.  

 

 

5. Maritime liens and insolvency proceedings 

 

During the last decade the maritime industry has admittedly witnessed a 

decrease of turnover followed by severe financial hardship. Proceedings for in-

solvency have been opened worldwide leading to serious legal questions. The 

following analysis focuses only on maritime cross-border insolvency, as it is in 

this procedure that the context of maritime liens becomes more complicated and 

unstable. The second research question to be tackled is the foreign element of 

the maritime lien within the insolvency proceedings. It has become evident in 

 
(77) G. THEOCHARIDES, op. cit., p. 305. However, in terms of enforcement of regulations 

on the vessel, the ‘flags of convenience’ are unreasonably criticised. See J.C.C. LESSA, How wide 

are the shoulders of a Flag of Convenience Country?, in M. Musi (edited by), New Comparative Perspectives 

in Maritime, Transport and International Trade Law, Bologna, 2014, p. 227 ff. 
(78) Supra, paragraph 3.3 in fine, where the relevant debate under Greek law. 
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the previous part that the conflict of laws in normal proceedings create already 

a great deal of problems. But what are the further challenges of the conflict of 

laws within the insolvency proceedings? Does the opening of the insolvency 

proceedings impact the private international law issues of the maritime liens? 

The answers to these questions are of great importance, as the recognition of a 

lien within insolvency might jeopardise the interests of other creditors, both se-

cured or non-secured.  

First, it is necessary to distinguish between the two existing uniform re-

gimes for insolvency: the EU Recast Regulation 848/2015 on insolvency pro-

ceedings (hereinafter the ‘Regulation’) (79) and the UNCITRAL Model Law of 

1997 (hereinafter the ‘Model Law’)(80). For EU insolvency proceedings, matters 

of applicable law regarding the ranking of the creditors’ claims are examined and 

then the problems that arise from article 8 of the Regulation, namely the exclu-

sion of rights in rem from the insolvency proceedings. The issue is analysed 

through the definition of the rights in rem and the location of the ‘assets within 

the territory of another Member State at the time of the opening of proceed-

ings’(81).  

For international insolvency proceedings and the Model Law provisions, 

the sub-question is related to the problem of concurrent proceedings. Is there a 

conflict between insolvency and admiralty proceedings which may concern the 

ship itself or the debtor who files for insolvency? How do these proceedings 

impact on maritime liens? Finally, a common issue regardless of the applicable 

regime is the ranking of liens within insolvency. 

Do they retain the privileged character awarded by their applicable law, or 

are they absorbed by the universal spectrum of the lex fori concursus?  

 

 

 

 
(79) Regulation (EU) No 848/2015 of the European Parliament and of the Council of 20 

May 2015 on insolvency proceedings (recast) OJ L 141 5.6.2015, pp. 19 – 72. 
(80) United Nations Commission on International Trade Law, Model Law on Cross-Bor-

der Insolvency (adopted 30 May 1997).  
(81) Article 8.1 in fine of Regulation. 
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5.1. EU Regulation 848/2015 - the exclusion of Article 8 

 

The EU Regulation for insolvency establishes procedural rules for the 

opening of proceedings as well as substantive provisions for the applicable law. 

Its scope of application extends to any kind of insolvency or even pre-insolvency 

proceedings and article 3 establishes the general rule of international jurisdiction. 

According to the latter, if the debtor has its centre of main interests (COMI) in 

a Member State, then the courts of that Member State shall have jurisdiction for 

the opening of the main insolvency proceedings. The legal term of COMI has 

created a great deal of debate, as it remains challenging to define it with safety, 

especially within groups of companies or subsidiaries and registered offices (82). 

However, for the research purposes of this paper, when reference to the COMI 

is made, we assume that the shipping company has incontestably the centre of 

its main interests within the EU. 

 

5.1.1 Lex fori concursus and universalism  

 

The logic of insolvency proceedings is divided between the concept of 

universalism and territorialism. In brief, universalism calls for the concentration 

of all claims related to the debtor in one jurisdiction and common proceedings, 

which will comprehensively lead to the declaration of bankruptcy. Territorialism, 

on the other hand, entails that each jurisdiction applies its own rules for assets 

within its limits and subsequently, assets outside this jurisdiction cannot be in-

cluded in the proceedings (83). In fact, an application of pure territorialism would 

result in opposite results than those intended in insolvency legislation. 

 
(82) Some scholars have been suggesting the elimination of COMI from the Regulation, 

as it assimilates to an indeterminable concept. See H. EIDENMÜLLER , K. VAN ZWIETEN, A New 

Framework for Business Restructuring in Europe: The EU Commission’s Proposals for a Reform of the Euro-

pean Insolvency Regulation and Beyond, in ECGI - Law Working Paper No 199/2013; U. GRUBER, The 

International Jurisdiction for Main Proceedings: Practical Difficulties in the Application of Article 3 InsRRecast, 

in I. Queirolo, S. Dominelli (edited by), European and National Perspectives on the Application of the 

European Insolvency Regulation, Rome, 2017, p. 39. 
(83) E. MOUSTAIRA, International Insolvency Law, Cham-Switzerland, 2019, p. 10. 
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The debtor would have to be involved in parallel proceedings, which 

would decrease his overall liquidity and would result in partial satisfaction of the 

creditors’ claims. For instance, for assets situated in other jurisdictions, the same 

creditor would have to initiate separate proceedings (84).  

In that respect, the Regulation attempts to prevent this almost self-under-

standable consequence by concentrating all proceedings in the court of the State 

of the COMI (85). 

The Regulation applies a modified universalist approach, as it gives effect 

to the main proceedings, but at the same time auxiliary proceedings may also be 

initiated (86).  

Further uniformity is achieved through article 7.1 of the Regulation, which 

provides that the applicable law for the insolvency is the law of the court where 

the proceedings have been opened (lex fori concursus)(87). However, the Regulation 

departs from the universalism of proceedings in article 8, which excludes the 

rights in rem from insolvency.  

 

5.1.2. Situs of the vessel and maritime liens  

 

The provision of article 8.1 of the Regulation concerns the creditors who 

have a right in rem over movable or immovable assets, against which they can 

pursue or continue separate proceedings, regardless of the opening of insolvency 

proceedings. The second paragraph clarifies the reference to the rights in rem and 

explicitly refers to obtaining satisfaction from disposing of assets ‘in particular 

 
(84) E. GÖRETZLEHNER, Maritime Cross-Border Insolvency, Cham-Switzerland, 2019, p. 46. 
(85) Article 3.1 of Regulation. 
(86) H. EIDENMÜLLER, K. VAN ZWIETEN, op. cit., p. 17. 
(87) The provision of article 7 is essentially a uniform rule of private international law. 

When reference is made to the fori concursus, it is obvious that the conflict rules of the forum should 

not be applied, so as to avoid renvoi. See J. BRODEC, Determination of applicable law in International 

Insolvency Proceedings, in I. Queirolo, S. Dominelli (edited by), European and National Perspectives on 

the Application of the European Insolvency Regulation, Rome, 2017, p. 85. 



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 
 

185 
 

by virtue of a lien’ (88). Although the provision seems straightforward and com-

mon legal intuition would lead to the conclusion that maritime liens as a nar-

rower category are included in the general reference to ‘a lien’, there is authority 

that departs from this logic. A case had been brought before an Italian court 

under the previous regime of EC Regulation 1346/2000 (89), which, however, 

contained the same stipulations for rights in rem under article 5, as the current 

Regulation. 

In that case, the vessel was arrested by salvors in La Spezia, Italy (90). The 

vessel was registered in Germany and insolvency proceedings have also been 

opened in Germany.  

The court ruled as an obiter that the applicable law -in casu German law- 

did not secure the salvors’ claim as required under the relevant provision of the 

Regulation for the rights in rem, even if it had the nature of a preferred claim. 

That being said, the Italian court refused essentially to recognise that a claim 

secured with a maritime lien within German law falls under the definition of a 

‘lien’, as the latter is meant under the Regulation (91). 

The court in that respect followed a narrow interpretation of what consti-

tutes a lien for the purposes of the Regulation (92), but to reach that conclusion, 

some preliminary remarks need to be made. Initially, to determine whether there 

is a maritime lien, the court applies the lex rei sitae. The location of the asset is 

defined in article 2.9 of the Regulation, but due to the mobility of the ship, the 

provision of article 2.9(iv) of the Regulation is relevant, according to which the 

 
(88) Article 8.2 of Regulation. 2. The rights referred to in paragraph 1 shall, in particular, 

mean: (a) the right to dispose of assets or have them disposed of and to obtain satisfaction from 

the proceeds of or income from those assets, in particular by virtue of a lien or a mortgage; 

(b) the exclusive right to have a claim met, in particular a right guaranteed by a lien in 

respect of the claim or by assignment of the claim by way of guarantee […]”. 
(89) Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings 

OJ L 160, 30.6.2000, pp. 1 – 18. 
(90) La Spezia Court of First Instance (9 August 2013) in, Il Diritto Maritimo, 2013, p. 690. 
(91) The German law provides for a maritime lien for the satisfaction of salvage claims in 

HGB 5. Buch § 596: “ (1) Die Gläubiger folgender Forderungen haben die Rechte eines Schiffs-

gläubigers: […] 4. Forderungen auf Bergelohn, auf Sondervergütung und auf Bergungskosten. 
(92) A. TETTENBORN, International Insolvency Law: its impact on the arrest of ships, in Journal of 

International Maritime Law, 2017, XXIII, p. 277.  
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State of registration is crucial and not the physical location of the vessel (93). Un-

der the EC Regulation 1346/2000, there was a debate whether the vessel needed 

to be physically situated within another Member State (in practice, the forum ar-

resti), or whether the register should be kept in another Member State (94). It seems 

that the revised wording of the Recast Regulation is sufficient to clear away any 

doubt, in favour of the latter theory. The old provision in article 2(g) used to link 

the location of the asset with the register in cases that the property or ownership 

rights thereof must be registered. 

The Recast Regulation relates the place of register when the property or 

ownership rights are indeed registered. Furthermore, in the old provision it was 

not clear whether a vessel could fall within the category of assets subject to reg-

istration or simply the category of ‘tangible property’. Under the old regime, 

there could be room to support that when a jurisdiction does not necessarily 

consider the registration as a prerequisite (‘must be registered’) of existence of 

the ownership on the vessel itself, but only as a means of publicity for the own-

ership as against third parties, then the provision is not fulfilled (95). In that case, 

a court may take into consideration only the actual location of the vessel and not 

the State of registration (96). 

As for the substantive content of the lien, it seems that the maritime lien 

could create a debate whether it falls within the definition of the rights in rem for 

the purposes of article 8. It is true that the translation of the word ‘lien’ in the 

 
(93) Article 2 of the Regulation: ‘(9) ‘the Member State in which assets are situated’ means 

in case of: […] (iv) property and rights, ownership of or entitlement to which is entered in a 

public register other than those referred to in point (i), the Member State under the authority of 

which the register is kept’.  
(94) D. OSBORNE, G. BOWTLE, C. BUSS, The Law of Ship Mortgages, London, 2017, p. 416; 

L. ATHANASSIOU, op. cit., p. 205.  
(95) See, for instance, Section 4 of the British Merchant Shipping Act 1988. 
(96) However, an important counter-argument in that case would be that the ratio of the 

Insolvency Regulation in that respect is not to interdepend on the registration requirements of 

each Member State, but to establish a foreseeable rule. In practice, eventually, all ships need to 

be registered. See M. VIRGÓS, E. SCHMIT, Report on the Convention on Insolvency Proceedings, [1996] 

Council of the European Union 6500/96, paragraph 69. 
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respective provisions in other languages is confusing. Most versions of the trans-

lation assimilate the lien to a kind of collateral security (97). In that context, the 

court of La Spezia (98) was hesitant to apply the provision of article 8 in relation 

to the salvage claim, but eventually the proceedings initiated with the arrest in 

Italy were dismissed, as the insolvency has been commenced in Germany and 

the ship was registered in Germany as well. Moreover, according to the Virgós-

Schmit Report (99), a wide interpretation of the rights in rem is not within the ratio 

of the provision. There is specific reference that the rights which simply grant a 

privilege to a preferred ranking qualification are not rights in rem.  

However, the key element to differentiate privileges in the ranking from 

the maritime liens is that the liens are rights over the vessel with droit de suite, 

which means that they attach on the vessel regardless of change of ownership 

and they do not come into being only when an arrest is effected (100). It would be 

contrary to the underlying ratio of the provision to exclude the maritime liens 

from the scope of the provision. In fact, the policy consideration of the provi-

sion is the legal certainty that the rights in rem should enjoy, which is enhanced 

when the beneficiary (in casu the lienholder) is not affected by the insolvency 

proceedings (101). 

But what is the direct consequence of the application of article 8? The fact 

that the provision intends to leave rights in rem unaffected seems to suggest, in a 

first analysis, that if insolvency and admiralty proceedings are simultaneously 

pending, the latter can continue and the vessel upon which the liens are attached 

 
(97) Article 8.2(a) in fine of the Regulation, in Greek version: ‘δυνάμει ενεχύρου ή υποθήκης’; 

Dutch: ‘op grond van pand of hypotheek’; French: ‘en vertu d' un gage ou d' une hypothèque’; 

Italian: ‘in virtù di un pegno o di un' ipoteca’. For the Italian version, see the remarks also by G. 

BERLINGIERI, Defaulting Shipowners and the Regulation of their Insolvency Status, in European Maritime 

Law Organization/Malta Maritime Law Association Conference, 2014, p. 5. The German version is 

accurate: ‘aufgrund eines Pfandrechts oder einer Hypothek’ and is equivalent to the ‘Pfandrecht 

der Schiffsgläubiger’ in HGB 5. Buch § 597, which provides for the maritime liens (see supra, 

footnote 91). 
(98) Supra, footnote 90. 
(99) M. VIRGÓS, E. SCHMIT, op. cit., paragraph 102 in fine. 
(100) M. VIRGÓS, E. SCHMIT, op. cit., paragraph 103 (a-b). 
(101) M. VIRGÓS, E. SCHMIT, op. cit., paragraph 97. 
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is not subject to enforcement within the insolvency (102). Nevertheless, a creditor 

may request the opening of secondary insolvency proceedings pursuant to article 

34 of the Regulation in another jurisdiction, which might as well be the State 

where the vessel is registered. If secondary proceedings are initiated, the appli-

cable law is the lex fori of the court opening these proceedings. Therefore, there 

is the possibility that under the lex fori the admiralty proceedings need to be 

stayed due to the recognition of the main proceedings (103). The court of the sec-

ondary proceedings would be inclined to allow the parallel admiralty proceedings 

for the maritime lien, as this would be a circumvention to article 8, however, it 

seems possible with the existing framework that the maritime lien can be af-

fected in secondary proceedings (104). 

 

5.2. International insolvency and UNCITRAL Model Law - the stay of proceedings 

 

The cross-border insolvency proceedings excluded from the scope of the 

Regulation are in principle subject to the national law of the jurisdiction seized. 

From the anticipated non-uniformity in that field has emerged an international 

attempt to unify the rules for international, extra-EU insolvency. The UN-

CITRAL Model Law (105) is a soft law instrument which proves useful as legisla-

tive guidance for the different legal systems, so that they provide for uniform 

solutions worldwide. The Model Law aims at a procedural unification of insol-

vency legislation, rather than substantive and focuses on the recognition of for-

eign proceedings and the co-operation amongst courts in that respect (106). 

The main issue related to the maritime liens and the enactment of the 

Model Law is the conflict of concurrent admiralty and insolvency proceedings. 

What happens when arrest proceedings for the enforcement of a lien have been 

 
(102) H. EIDENMÜLLER and K. VAN ZWIETEN, op. cit., p. 22. 
(103) Ibidem, footnote 122. 
(104) M. VIRGÓS, E. SCHMIT, op. cit., paragraph 98. 
(105) Ibidem, footnote 80. 
(106) United Nations Commission on International Trade Law, UNCITRAL Model Law on 

Cross-Border Insolvency with Guide to Enactment and Interpretation (UN 2014) paragraph 3; R. MASON, 

Cross-Border Insolvency Law: Where Private International Law and Insolvency Law meet, in P. Omar (edited 

by), International Insolvency Law: Themes and Perspectives, Aldershot, 2008, p. 52. 
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initiated upon the vessel of the shipowner, against whom insolvency proceedings 

are started afterwards?  

The Model Law does not contain a similar provision for the exclusion of 

the rights in rem as the Regulation, hence it is a matter of national law whether 

they are excluded from the insolvency proceedings. In principle, therefore, the 

maritime liens can be brought within the insolvency proceedings. However, the 

Model Law adopts a subtle version of modified universalism (107) and despite the 

automatic effects of a recognition of foreign main proceedings in another juris-

diction, the enacting State may provide for exceptions.  

The rule under article 20.1(b) of the Model Law is that the enforcement 

against the debtor’s assets is stayed due to the recognition of the foreign insol-

vency proceedings.  

Under article 20.2 though, the national law may provide for exceptions 

and the enforcement against the debtor may continue. 

Due to the differentiated enactment of the specific provision amongst the 

jurisdictions, the solutions are non-uniform (108). If the Admiralty proceedings for 

the enforcement of the maritime lien have been commenced before the insol-

vency, then the court may have a discretionary power to stay the admiralty pro-

ceedings depending on the level of maturity of the case. For instance, in the 

United Kingdom it is required that the admiralty proceedings have been com-

pleted with a judicial sale (109). In case a lienholder files an action in rem after the 

recognition of the foreign proceedings, the claim is brought only against the ship 

and not against the insolvent debtor, therefore the court may allow the admiralty 

 
(107) I. FLETCHER, L’ enfer, c’ est les autres: Evolving Approaches to the Treatment of Security Rights 

in Cross-Border Insolvency, in Texas International Law Journal, 2011, XLVI, p. 500. 
(108) N. HANNAN, Cross-Border Insolvency: The Enactment and Interpretation of UNCITRAL 

Model Law, Melbourne, 2017, p. 129. 
(109) M. DAVIES, Cross-Border Insolvency and Admiralty: A Middle Path of Reciprocal Comity, in 

The American Journal of Comparative Law, 2018, LXVI, p. 107 in fine.  
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proceedings (110). This reasoning, however, follows the personification theory (111) 

and does not prove useful in a civil law jurisdiction, where the lien is enforced 

with an arrest in personam against the shipowner (112) and would eventually cause a 

stay of the proceedings because of the insolvency proceedings of the latter. 

It is evident that the current regime of the Model Law allows even a third 

possibility, where the admiralty creditors are trying to achieve the ‘pre-emptive 

strike’ right after the opening of the insolvency proceedings (113). For the research 

limits of the present paper, it suffices to conclude that the luck of the maritime 

liens within the Model Law is precarious, as the possibility to recognise the su-

premacy of admiralty over insolvency depends on the legal culture of the juris-

diction seized (114). 

 

5.3. Ranking of maritime liens within insolvency 

 

A final complication includes the case whereby the maritime liens are 

brought into the insolvency proceedings, either since the Model Law does not 

exclude the liens from its scope of application, or because the lienholders have 

initiated admiralty proceedings and the court of recognition of the foreign pro-

ceedings decides to suspend admiralty in favour of insolvency. The lienholders 

 
(110) Yu v STX Pan Ocean Co Ltd (South Korea) [2013] Federal Court of Australia 680, para-

graphs 40-41. Contrary in United States, Re Hanjin Shipping Co Ltd, 2016 AMC 2113 (Bankr. 

D.N.J. 2016). For a comparison with statutory rights in rem under Australian law, S. DERRING-

TON, The Interaction between Admiralty and Insolvency Law, in Australian and New Zealand Maritime Law 

Journal, 2009, XXIII, p. 30.  
(111) Supra, paragraph 3.2. 
(112) Hof van Cassatie van België, 30 June 2016, No C.16.0061.N; Hof van Cassatie van 

België, 26 September 2016, No C.16.0107.N; Rechtbank Rotterdam 

ECLI:NL:RBROT:2018:6254. For the droit de suite of maritime liens and the relevant debate for 

arresting a vessel that has passed to a new owner in comparison to the owner against whom the 

lien has risen, W. VERSTREPEN, Arrest and Judicial Sale of Ships in Belgium, in Lloyd’s Maritime and 

Commercial Law Quarterly, 1995, p. 143 in fine. 
(113) M. DAVIES, Reciprocal Comity, op. cit., p. 116. 
(114) M. ALWANG, Steering the Most Appropriate Course between Admiralty and Insolvency: Why an 

International Insolvency Treaty Should Recognize the Primacy of Admiralty Law over Maritime Assets, in 

Fordham Law Review, 1996, LXIV, p. 2613; E. GÖRETZLEHNER, op. cit., p. 137. 
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become part of the collective procedure, therefore the issue arises, whether the 

ranking of the claims against the insolvent shipowner complies to the rules of 

insolvency law or to admiralty law. Two diametrically opposite theories have 

been developed in that respect. 

The first theory supports the supremacy of the insolvency rules with the 

argument that a differentiated ranking of the claims within the procedure is det-

rimental to the interests of other, non-secured creditors (115). The maritime lien 

arises by operation of law and the lienholder resembles to a general creditor, 

rather than a secured creditor with a lien that has been contractually agreed upon 

with the debtor (116). The fact that the maritime lien is a ‘secret’ right is only ac-

ceptable by the law when the shipowner is solvent and the vessel in normal op-

eration (117). Conversely, there is no reason to safeguard the preferential status of 

the maritime liens when the vessel does no longer generate claims and is not 

involved in commercial use. As a consequence, the maritime lienholder would 

be ranked along with the non-secured insolvency creditors. 

The second theory prioritises the special status of admiralty rules, under 

the reasoning that the ratio of the maritime liens is to grant a protective regime 

to the lienholders (118). The fact that a right is brought into insolvency cannot alter 

its substantive character, as the lien should be regarded more as a substantive 

rather than a procedural right. Moreover, it would be contrary to the policy con-

siderations to deprive the lienholders of their privileged regime due to the col-

lective procedure of insolvency (119). For instance, if a salvor’s claim is brought as 

a non-secured claim, it is as if disregarding completely the protective ambit pro-

vided by a well-established rule of admiralty law worldwide, namely that the sal-

vor’s claim is secured with a maritime lien.  

 
(115) M. ENDE, Adrift on a Sea of Red Ink: The Status of Maritime Liens in Bankruptcy, in Fordham 

International Law Journal, 1988, XI, pp. 586 – 587. 
(116) Ibidem.  
(117) L. ATHANASSIOU, op. cit., p. 240. 
(118) D. WEIL, Charting a Course Through Dangerous Waters: A Landlubber's Introduction to the 

Rules of Maritime Indebtedness in the Context of a Maritime Bankruptcy, in University of San Francisco 

Maritime Law Journal, 1996, IX, p. 222. 
(119) A. FALZONE, Two Households, Both Alike in Dignity: The International Feud Between Admi-

ralty and Bankruptcy, in Brooklyn Journal of International Law, 2014, XXXIX, p. 1197. 
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The two theories provide for legal certainty, each for a specific category 

of creditors: the first one for the insolvency creditors and the second one for the 

admiralty creditors. The outcome of favouring the first theory is that the pre-

dictability of the proceedings is guaranteed and that the insolvent shipping com-

panies are not confronted with the possibility of different ranking of admiralty 

claims in another jurisdiction (120).  

Nevertheless, the second theory is legally sound, as it does not intervene 

in the nature of the lien and obeys the underlying ratio of the liens (121). This 

theory prevailed in the United States, where a bankruptcy court applied the Mar-

itime Lien Act to determine the ranking amongst preferred mortgages, wage 

claims and a trust fund claim within the insolvency proceedings (122). In that way, 

the lienholders were granted the status that the admiralty provisions suggested, 

in exclusion of the insolvency legislation.  

It is supported that the important maritime jurisdictions follow the su-

premacy of the admiralty law rules of ranking over insolvency (123). The suprem-

acy of admiralty had been considered in the past as an imperative for drafting an 

international convention that will unify the relevant ranking problems, under the 

reasoning that it would contribute to a more efficient ship finance regime (124). 

Although this solution is confronted with the obvious obstacles of initiating co-

operation of States to draft an international convention, it would seem an im-

portant step of uniformity. Achieving a reconciliation between insolvency and 

admiralty remains challenging, as both systems attempt to regulate comprehen-

sively all claims within their material scope. Even a domestic legislative interven-

tion in a specific legal system in favour of the one or the other would require a 

precise balancing of interests. 

 
(120) E. GÖRETZLEHNER, op. cit., p. 130. 
(121) L. ATHANASSIOU, op. cit., p. 241. 
(122) Re Muma Servs Inc, 322 B.R. 541, 555 (Bankr. D. Del. 2005). See analysis by D. SKEEN, 

Liens and Liquidation: Preferences, Strong Arm Clause, Fraudulent Transfers, Equitable Subordination, Pri-

orities and Other Limitations on Liens Claims, in Tulane Law Review, 1985, LIX, p. 1428; G. SEITZ, 

Interaction Between Admiralty and Bankruptcy Law: Effects of Globalization and Recurrent Tensions, in 

Tulane Law Review, 2009, LXXXIII, p. 1382. 
(123) L. ATHANASSIOU, op. cit., p. 242. 
(124) M. ALWANG, op. cit., pp. 2640 – 2642. 
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This procedure would have to be effected without severely altering the 

general principles of the specific legal system in relation to the satisfaction of 

maritime and the insolvency creditors.  

 

 

6. Legal assessment 

 

The analysis of the maritime liens within insolvency highlights that their 

status is in greater jeopardy in comparison to normal proceedings. The reason is 

that the non-uniformity of the maritime liens in general becomes intense when 

combined with an even more fragmented regime, as the substantive rules of the 

law of insolvency. Although the EU Recast Regulation 848/2015 attempts to 

protect the liens from being absorbed by the lex fori concursus, some jurisdictions 

might prove hesitant to characterise a maritime lien as a right in rem. The varia-

tions of the translation of ‘lien’ adds to the uncertainty. Moreover, it is possible 

to circumvent the exception of article 8 with the secondary proceedings, in 

which case the lex fori of the court of these proceedings will apply and might 

recognise a stay due to pending insolvency.  

It would probably be far-reaching to mention that there is a loophole in 

the Regulation but it can be supported with certainty that the provision of article 

8 does not completely rule out the possibility of abuse when it comes to security 

rights (125). However, it seems that a court in secondary insolvency proceedings 

should recognise that the principle of the provision is to apply an approach of 

modified universalism which leaves the maritime liens unaffected by the main 

insolvency proceedings, possibly affected only by the forum of the secondary 

proceedings (126). From that perspective, the research sub-question with relation 

to the applicable regime of a maritime lien within the Regulation points to the 

direction of the exclusion from the collective procedure. There are sufficient 

grounds of the underlying policy consideration that the maritime liens enjoy a 

recognised preferential regime which calls for a separate assessment, in an extra-

insolvency jurisdiction. 

 
(125) I. FLETCHER, op. cit., p. 505. 
(126) M. VIRGÓS, E. SCHMIT, op. cit., paragraph 98. 
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In relation to the UNCITRAL Model Law regime, the variation in the 

enactments thereof is adequate to understand that the luck of maritime liens is 

left to national law.  

Despite the effort to achieve an international character of cross-border 

insolvency, the nature of the Model Law as soft law mainly with provisions of 

judicial co-operation sets the maritime liens aside. Whether or not a stay is 

granted when admiralty proceedings are brought prior, simultaneously or after 

the insolvency proceedings, is answered only by solving the challenging equation 

between admiralty and insolvency law. This equation is equally intriguing for the 

matter of the ranking of the maritime liens within the insolvency, regardless of 

the status of the insolvency as European or international within the Model Law.  

To conclude, the answer to this last research sub-question is that the 

recognition of the maritime rules over the insolvency rules for the issue of the 

ranking administers the proper essence of the liens. On the one hand, this su-

premacy will have an impact on the potential of restructuring the shipping busi-

ness, as the maritime rules’ guideline is to enforce the claims as efficiently as 

possible, taking into account the interests of secured creditors (127). On the other 

hand, though, it favours the shipping finance industry in the long term, because 

a key element to the reluctancy of financing is the difficulty of the creditor to 

collect the debt and to engage in an enforcement procedure with unambiguous 

rules (128). The possibility of being involved into a ceaseless tug of war between 

insolvency and admiralty is not attractive to that end. 

 

 

7. Concluding remarks 

 

As a matter of fact, it seems that the maritime liens will continue to be an 

issue of domestic law. The first reason is that the international conventions on 

the liens throughout the 20th century were not successful and currently there is 

no encouraging indication which might overturn the reluctancy of states to ratify 

the conventions. The second reason is that the traditional maritime jurisdictions 

 
(127) E. GÖRETZLEHNER, op. cit., p. 131. 
(128) M. ALWANG, op. cit., p. 2640. 
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have a long legal history of domestic jurisprudence on the maritime liens, which 

seems unlikely to be submitted to such a radical change following a uniform 

international regime. A question arises self-understandably: is it a conscious 

stance of the maritime jurisdictions to be confronted with a complex legal chess-

board when it comes to the foreign liens? 

The answer to that question correlates to the functional spectrum of the 

maritime liens. Each maritime legal system has proceeded to a teleological eval-

uation upon legislating the liens, meaning who are the creditors that merit pro-

tection with a lien and furthermore what is the ranking of their claims. This eval-

uation also involves social aspects, illustrated, for instance, by granting a mari-

time lien to seamen’s wages.  

The best evidence of this argument is the corrective mechanism that the 

substantive theories provide when foreign liens are about to be enforced within 

a jurisdiction. The forum where the lien is enforced cannot tolerate a totally dif-

ferent ranking from what the legislator has established.  

In addition, the maritime liens play an important role within the finance 

of the shipping industry, as those security rights can prove detrimental to mort-

gagees or other secured creditors. 

The conclusion of this train of thought is that a legal system prefers to 

apply domestic private international law instead of a uniform regime when it 

comes to a matter of significant legal culture, such as the maritime liens. In that 

way, it is easier to adhere to the divergences between the procedural and the 

substantive theories and the relevant consequences thereof and to attribute a 

character to the maritime lien that each system finds appropriate to its legal tra-

dition.  

Nevertheless, the aforementioned analysis is not entirely correct for the 

point where maritime liens and insolvency law meet. Naturally, the starting point 

for a judge who has to deal with foreign liens in insolvency is the conflict rule 

system of the forum so as to determine whether a lien exists in the first place. 

From that point onwards though, the rules of insolvency provide at least a min-

imum degree of uniformity. While it is true that in most aspects the insolvency 

rules create a safe net of uniformity, in maritime cross-border insolvency and 

even more specifically with regard to the liens, there is still a great deal of uncer-

tainty.  
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As a result, most issues fall back again to national law, where the combi-

nation of conflict rules and the mobility of the shipping companies’ assets and 

of the ships themselves complex the situation.  

The final equation of combining principles from admiralty and insolvency 

law seems like an insurmountable legal task.  

The Aristotelean ‘golden mean’ between the two systems cannot be easily 

legislated.  

It rests upon the ultimate interpreter of law, the judicial authority, to de-

termine if the fundamental principles of each system can be reconciled. 
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The Mooring Contract as an Atypical Contract:  

Is It Time for a Legislative Reform?*  

 

 

ABSTRACT 

 

Since the seventies of the last century, the Italian jurisprudence examined 

the mooring contract, describing its legal nature not always uniformly. 

Following the recent changes introduced by the Legislative Decree no. 229 

of 3 November 2017, the Legislative Decree no. 171 of 18 July 2005 (Italian 

Pleasure Navigation Code) mentions for the first time, in some of its new pro-

visions, the mooring contract. 

In light of the recent legislative evolution of the mooring contract, this 

academic paper intends to solicit a further reflection by the Italian legislator on 

the aforementioned contract, in order to avoid, or at least limit, the interpretative 

doubts with respect to its legal nature. 

 

SUMMARY: 1. Introduction. - 2. The definition and the legal nature of the moor-

ing contract. - 2.1. The mooring contract as a deposit. - 2.2. The mooring contract as 

an atypical contract. - 2.3. The jurisprudential evolution of the mooring contract. - 3. 

The mooring contract in light of the most recent changes to the Italian Pleasure Navi-

gation Code. - 4. Conclusions. - Bibliography. 

 

 

1. Introduction 

 

In order to be able to give an answer to the topical question indicated in 

the title of this scientific paper, it is necessary to start from another question: 

what is the mooring contract? 

Actually, we do not find the answer in a specific legislative provision: the 

reason is because the mooring contract is an atypical contract. 

 
* This article has been submitted to double blind peer review. 
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With regard to atypical contracts in the Italian legal system, it is important 

to mention the Article 1322, paragraph 2, of the Italian Civil Code, which pro-

vides that “Le parti possono anche concludere contratti che non appartengano ai tipi aventi 

una disciplina particolare, purché siano diretti a realizzare interessi meritevoli di tutela secondo 

l’ordinamento giuridico” (“The parties can conclude contracts without a particular 

legislative discipline provided that they are aimed at achieving interests worthy 

of protection according to the legal system”). 

According to the Italian Court of Cassation, “La “meritevolezza” di cui all’art. 

1322 c.c., comma 2, non si esaurisce nella liceità del contratto, del suo oggetto o della sua causa. 

Secondo la Relazione al Codice civile, la meritevolezza è un giudizio (non un requisito del 

contratto […]), e deve investire non il contratto in sé, ma il risultato con esso perseguito” (1). 

In other words, a contract is atypical if it is worthy of protection according to 

the legal system even in light of the result it intends to pursue.  

Before continuing with the analysis of the mooring contract, it is necessary 

to make a consideration: when we consider the mooring contract, we are refer-

ring to a specific context, which does not concern commercial navigation. 

More precisely, we are referring to a form of navigation, very developed 

also in Italy, which is pleasure navigation. 

In summary and preliminarily, it can be highlighted that pleasure naviga-

tion is a form of navigation carried out - apart from some exceptions provided 

for by the Legislative Decree no. 171 of 18 July 2005 (Italian Pleasure Navigation 

Code (2)) - for non-profit purposes.  

 
(1) Italian Court of Cassation, Order no. 1465 of 19 January 2018.  
(2) On this subject, see A. MASUTTI, Il nuovo codice della nautica da diporto, in Dir. mar., 2006, 

p. 736 ff.; M. GRIMALDI, La nautica da diporto. La disciplina legale, Napoli, 2011; U. LA TORRE, A.L. 

MELANIA SIA (edited by), Diporto e turismo tra autonomia e specialità. Un’occasione per un incontro inter-

disciplinare, Roma, 2014; A. XERRI, Il codice della nautica da diporto tra diritto speciale e diritto comune, in 

M.M. Comenale Pinto, E.G. Rosafio (edited by), Il diporto come fenomeno diffuso. Problemi e prospettive 

del Diritto della navigazione, Roma, 2015, p. 1 ff.; S. ZUNARELLI, M.M. COMENALE PINTO, Manuale 

di Diritto della Navigazione e dei trasporti, Padova, 2016, p. 97; A. RAIOLA, Manuale di diritto della 

navigazione da diporto. Il regime giuridico delle unità da diporto e la disciplina dei pubblici registri navali, Pisa, 

2019. 
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This definition can be found in Article 1, paragraph 2, of the aforemen-

tioned Legislative Decree (3), which (partly) incorporates what was already estab-

lished by Article 1, paragraph 2, of Law no. 50 of 11 February 1971 (4). 

It is specified that the Law no. 50/1971 represented the first organic law 

on pleasure boating, which followed the (few) provisions foreseen, on the sub-

ject, by the Italian Navigation Code (5). 

In this regard, it is also specified that both the provisions of the Italian 

Navigation Code (with the exception of Article 217) concerning pleasure navi-

gation and the Law no. 50/1971 have been repealed by Legislative Decree no. 

171/2005. 

 
(3) Article 1, paragraph 2 of the Legislative Decree no. 171 of 18 July 2005 establishes that 

pleasure navigation is carried out in maritime and inland waters for sporting, recreational or non-

profit purposes, and exercised for commercial purposes (“Ai fini del presente codice si intende per 

navigazione da diporto quella effettuata in acque marittime ed interne a scopi sportivi o ricreativi e senza fine di 

lucro, nonché quella esercitata a scopi commerciali […]”). In this regard, Article 2 of the aforementioned 

Legislative Decree identifies some specific events in which the pleasure craft is used for com-

mercial purposes (for example, when the pleasure craft is used for teaching pleasure navigation). 

On pleasure crafts see: M. MUSI, The Nomenclature and Legal Classification of Pleasure Crafts, in F. 

Berlingieri, M. Musi (edited by), Maritime, Port and Transport Law: Current Scenarios and Emerging 

Issues, Bologna, 2017, p. 373.  
(4) Article 1, paragraph 2, of Law no. 50 of 11 February 1971 established that pleasure 

navigation is carried out for non-profit purposes (“È navigazione da diporto quella effettuata a scopi 

sportivi o ricreativi dai quali esuli il fine di lucro”). 
(5) These are Articles 213 to 218, in addition to Articles 1212 and 1291 and to further 

provisions contained in the Regulation for the implementation of the Navigation Code (maritime 

navigation) (Decree of the President of the Republic no. 328 of 15 February 1952). It should be 

noted that Articles 213 to 218 and Articles 1212 and 1291 concerned respectively: “Command 

of sailing pleasure ships of gross tonnage not superior to fifty tons”; “Command and conduct 

of pleasure motor-ships of gross tonnage not superior to twenty five tons”; “Guide of car-

boats”; “Cabin and family personnel”; “Construction of pleasure ships made by members of 

Nautical Associations recognized”; “Fishing with pleasure boats”; “Non-performance of provi-

sions on the pleasure navigation”; “Taxes for the qualification of the pleasure navigation”. See 

P. MANCA, The Italian Code of Navigation. Translation and commentary, Milano, 1969, pp. 77, 78, 411 

and 429.  
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It should also be noted that the mooring contract differs from the mooring 

service: the mooring service, in fact, unlike the contract in question, is part of 

the so-called technical nautical services, and it is provided in commercial ports(6).  

 

 

2. The definition and the legal nature of the mooring contract 

 

Returning to the initial question (namely “what is the mooring contract?”) 

and considering these premises, the mooring contract can be defined as an ar-

rangement between two parties in which the manager of a tourist port offers a 

user the availability of a portion of sea in front of the port (in addition to the 

availability of port facilities) where to place (or to moor, hence the name “moor-

ing contract”) his own pleasure craft (7).  

In return, the user, who is a nautical tourist, is obliged to make the agreed 

payment. 

Some considerations deserve to be carried out. 

First of all, it is important to point out that tourist ports in Italy are public 

goods: this consideration will be useful later. 

Secondly, the mooring contract can concern not only the sea water but 

also the water of a lake, or of a river. 

As previously stated, the mooring contract is an atypical contract. 

 
(6) On mooring service see: P. ROSSI, Gli ormeggiatori sotto il profilo giuridico, in Porti, mare, 

terr., 1983, p. 17 ff.; U. LA TORRE, Ormeggio di nave, in Studi in onore di Gustavo Romanelli, Milano, 

1997, p. 723 ff.; M. CASANOVA, M. BRIGNARDELLO, Diritto dei trasporti. Volume I. Infrastrutture e 

accesso al mercato, Milano, 2011, p. 148 ff.; S. ZUNARELLI, A. ROMAGNOLI, A. CLARONI, Diritto 

pubblico dei trasporti, Bologna, 2015, p. 314 ff. 
(7) On mooring contract see: A. ANTONINI, Il contratto di ormeggio, in Dir. mar., 1999, p. 

1067 ff.; R. DE MEO, Il contratto di ormeggio, Bari, 2003; A. CLARONI, Il contratto di ormeggio nella 

portualità turistica, Bologna, 2004; M.M. COMENALE PINTO, Intorno alla natura e al contenuto del con-

tratto di ormeggio, in Dir. trasp., 2000, p. 889 ff.; R. TRANQUILLI LEALI, Contratto di ormeggio, in M. 

Deiana (edited by), Diritto della navigazione, Milano, 2010, p. 127 ff.; A. LEFEBVRE D’OVIDIO, G. 

PESCATORE, L. TULLIO, Manuale di diritto della navigazione, Milano, 2016, p. 145 ff. It should be 

noted that the mooring contract, in addition to the provision of the water space where to moor 

the pleasure craft, could also include ancillary services such as, for example, laying up, electricity 

supply service, catering services, etc. On the topic, see A. CLARONI, op. cit., p. 70. 
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Consequently, the aforementioned definition of a mooring contract is 

based on scholarly works and, first of all, on case-law. 

It should be noted that over the years the guideline of the jurisprudence 

regarding the legal nature of the mooring contract has changed. 

 

2.1. The mooring contract as a deposit 

 

The first decision we can mention is a judgment of the Venice Court of 

Appeal of 1977 (8). 

Starting from a factual point of view, in a marina three houseboats were 

damaged due to bad weather. Consequently, the owner of the houseboats asked 

for compensation.  

On that occasion the compensation was not recognized because bad 

weather was considered a cause of force majeure. However, the important point 

of that ruling was another: the Venice Court of Appeal, in fact, ruled that the 

mooring contract is a contract comparable to the deposit contract. 

The consequence that produced the judgment of the Court of Appeal of 

Venice was extremely relevant with reference to the identification of the legal 

nature of the mooring contract. 

In this regard, it should be noted that, pursuant to Article 1766 of the 

Italian Civil Code, “il deposito è il contratto col quale una parte riceve dall’altra una cosa 

mobile con l’obbligo di custodirla e di restituirla in natura” (“the deposit is the contract 

with which one party receives from the other party a movable thing with the 

obligation to keep it and to return it in kind”). 

As is known and in general terms, the deposit contract is made for cases 

in which someone leaves custody of a movable asset to another person. 

Going into more detail, the person who keeps the movable asset, called 

depositary, has the commitment to return it when the other party to the contract 

requires the return of the good (Article 1771 of the Italian Civil Code). 

 
(8) Judgment of the Venice Court of Appeal, 22 November 1977, in Giur. merito, 1978, p. 

1109. Previously, see Italian Court of Cassation, 22 October 1970, Judgment no. 2094, in Dir. 

mar., 1971, p. 530, referring to the assignment of a ship to a shipyard, considered as a deposit 

contract. 
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In return, the owner of the good, called depositor, is obliged to make the 

agreed payment if the deposit has a cost (9).  

In other words, whoever receives the deposit (the depositary) is responsi-

ble for the goods deposited. 

Considering the rules governing the deposit contract in relation to the 

mooring contract, it follows that the manager of the tourist port is the depositary 

of the pleasure craft and the user is the depositor.  

It seems clear that this ruling may not have been favourably perceived by 

tourist port managers because it made them responsible for the loss of the rec-

reational units. 

However, it must be noted that, subsequently, the jurisprudence changed 

its opinion about the legal nature of the mooring contract. 

 

2.2. The mooring contract as an atypical contract 

 

Indeed, in 1994 the Italian Court of Cassation (10) established that the 

mooring contract is an atypical contract (11) that can present a substantial affinity 

either with the deposit contract or with the lease contract: in particular, accord-

ing to the opinion of the Italian Court of Cassation, it depends on what the 

parties to the contract decide. 

The consequences that the aforementioned judgment can produce on the 

legal nature of the mooring contract are relevant. 

 
(9) As can be seen from Article 1767 of the Italian Civil Code, unless the parties decide 

otherwise the deposit contract is, as a general rule, free of charge. 
(10) Italian Court of Cassation, 21 October 1994, Judgment no. 8657, in Giust. civ., 1994, 

p. 3059, with comment of M. GRIGOLI, Sulla qualificazione del contratto di ormeggio, in Dir. mar., 1996, 

p. 702, with comment of L. VERDE, Sulla responsabilità dell’ormeggiatore per custodia dell’imbarcazione 

da diporto and of R. DE MEO, Il contratto di ormeggio e l’autonomia contrattuale.  
(11) According to the Court of Cassation, in fact, “Il c.d. contratto di ormeggio non trova alcuna 

specifica regolamentazione né nel codice civile né in quello della navigazione, che si limita a dettare norme sulla 

professione di ormeggiatore (art. 116 c. 1° n. 4 c. n. e 208 ss. reg. nav. mar.), sicché costituisce un contratto 

“atipico”, che il diritto non può non riconoscere, in quanto diretto a realizzare un interesse meritevole di tutela 

(art. 1322 c. 2° c.c.)”.  
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As is known, in the light of Article 1571 of the Italian Civil Code, through 

the lease contract a party makes available to the other party a movable or im-

movable property for a certain period of time and against payment of a fee. 

In light of the above and following the judgment of the Court of Cassation 

in 1994 (according to which “l’oggetto del contratto in esame può limitarsi […] da una 

parte alla messa a disposizione delle strutture, e dall’altra alla loro utilizzazione al solo fine 

dell’ormeggio e della sosta dell’imbarcazione, senza alcuna ulteriore prestazione. In tal caso lo 

stesso presenta una sostanziale affinità con la locazione”), it can be noted that if the 

mooring contract concerns only the availability of the water space (in addition 

to the structures of the tourist port) it is similar to a lease contract; if however, 

always according to the Court of Cassation (which emphasizes that “il contratto 

può […] dar luogo ad un affidamento del natante agli addetti alla struttura, e, attraverso essi, 

all’altro contraente […], che comporta l’obbligo della sua custodia, sì da renderlo assimilabile 

ad deposito (artt. 1766 ss. c.c.) e da rendere applicabili le relative disposizioni”), the parties 

to the mooring contract have also provided for the custody of the boat, this is a 

contract similar to a deposit. 

The consequence of the foregoing is that only if the mooring contract is 

considered similar (not identical) to a deposit contract, the manager of the tourist 

port is responsible for the loss of the pleasure craft, not even if the mooring 

contract is considered similar (not identical) to a lease. 

The opportunity to keep the mooring contract separate from the deposit 

contract and the lease contract can be deduced even in light of the differences 

that characterize them. 

With specific reference to the deposit contract, as we said earlier, this con-

tract, for example, is normally free of charge while the mooring contract is an 

onerous contract.  

Furthermore, the deposit contract is not a consensual contract unlike the 

mooring contract (12). 

There are also differences between the mooring contract and the lease. 

In this regard, in fact, it can be observed that the mooring contract can be 

an oral contract in the sense that the parties are free to decide whether to con-

clude the mooring contract in writing or orally; on the contrary, the lease of the 

 
(12) On this point, see A. ANTONINI, op. ult. cit., p. 1088.  
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immovable property, if the duration is more than nine years, is always a written 

contract (Article 1350, paragraph 1, n. 8 of the Italian Civil Code). 

Another difference concerns the fact that, unlike the lessee in the lease, 

with reference to the mooring contract the nautical tourist uses a state-owned 

asset and, therefore, that use is more limited than that of a private good. 

 

2.3. The jurisprudential evolution of the mooring contract 

 

The qualification of the mooring contract as an atypical contract and, as 

such, separated with respect to other typical contracts was also considered by 

the subsequent jurisprudence. 

In 1999, for example, the Trieste Court of Appeal (13) established that the 

mooring contract is a contract with its own legal individuality (“il contratto di or-

meggio ha ormai assunto una sua giuridica individualità, che porta a far convivere nella sua 

disciplina norme confluenti da tipi legali differenti”): in other words, the mooring con-

tract is an independent contract both from the deposit contract and from the 

lease, even if it contains elements of the lease, in terms of use of the sea space 

where mooring the pleasure craft, and of the deposit, in terms of custody of the 

pleasure craft (according to the Trieste Court of Appeal, in fact, “[…] alla princi-

pale prestazione che i titolari di un’imbarcazione hanno primario interesse di ricevere dall’altro 

contraente (cioè la disponibilità di una porzione dello specchio acqueo per l’ormeggio di una 

determinate unità da diporto) si accompagnano quella di poter fruire di strutture ed attrezzature 

sia per i mezzi nautici […] che per le persone […]; quella attinente l’approntamento di servizi 

idonei a garantire la funzionalità dell’approdo e la sicurezza di esso e dei mezzi nautici […]. 

[Inoltre,] è certamente coessenziale al sinallagma funzionale del contratto di ormeggio [la pre-

stazione] che impegna l’ente o la società concessionaria dello specchio d’acqua e dell’area cir-

costante a garantire la vigilanza e la sicurezza dell’approdo […]. Trattasi cioè di obbligo di 

custodia che connota il contratto di ormeggio, in sé e per sé considerato nella sua ormai definita 

funzione economico-sociale, e rispetto al quale viene […] sostanzialmente ad essere superata la 

stessa tradizionale distinzione tra ormeggio-deposito ed ormeggio-locazione […]”). 

 
(13) Trieste Court of Appeal of 28 July 1999, in Dir. Trasp., 2000, p. 885, with comment of 

M.M. COMENALE PINTO, Intorno alla natura e al contenuto del contratto di ormeggio.  
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In 2004 the Italian Court of Cassation confirmed the legal nature of the 

mooring contract as an atypical contract (14). 

This decision of the Court of Cassation, however, offered a further consi-

deration on the mooring contract: in particular, it was specified that “il contratto 

di ormeggio, pur rientrando nella categoria dei contratti atipici, è sempre caratterizzato da una 

struttura minima essenziale (in mancanza della quale non può dirsi realizzata la detta con-

venzione negoziale), consistente nella semplice messa a disposizione ed utilizzazione delle strut-

ture portuali con conseguente assegnazione di un delimitato e protetto spazio acqueo. Il suo 

contenuto può, peraltro, del tutto legittimamente estendersi anche ad altre prestazioni (sinallag-

maticamente collegate al corrispettivo), quali la custodia del natante e/o quella delle cose in esso 

contenute […]”.  

In this way, according to the Court of Cassation, the mooring contract is 

indeed an atypical contract, but has a structure that can never be lacking, that is 

the availability of the structures of the tourist port where to moor the pleasure 

craft and the relevant water space. In addition, if the parties to the contract want, 

the mooring contract may provide for additional services, including that relating 

to the custody of the pleasure craft. 

Even recently, the Court of Cassation has adopted a similar solution (15). 

In light of the above, it can therefore be observed that the mooring con-

tract is essentially characterized by the following main features: 

1) the mooring contract always includes the supply of tourist port facili-

ties in addition to the sea space in which to moor pleasure boats; in this sense, 

the custody of the pleasure craft is not essential but it can be provided if the 

contracting parties want it; 

2) the mooring contract is an onerous contract (16); 

3) the mooring contract is a consensual contract, in the sense that it is a 

contract that is founded on the mere unanimous agreement of interested parties 

and doesn’t need to be implemented through the delivery of the good;  

 
(14) Italian Court of Cassation, June 1, 2004, Judgment no. 10484, in Corriere giuridico, no. 

2/2005, p. 237, in Dir. mar., 2006, p. 498, with comment of C. TUO, Il contratto di ormeggio ancora 

al vaglio della Suprema Corte: considerazioni intorno alla “struttura minima essenziale”. 
(15) Italian Court of Cassation, 13 February 2013, Judgment no. 3554. 
(16) See A. ANTONINI, Il contratto di ormeggio, op. cit., p. 1069.  
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4) the mooring contract only creates obligations for the parties and no 

property rights are transferred. This consideration is closely connected to the 

fact that ports, in Italy, are public goods. A similar consideration can be made 

for the portion of the sea (res communis omnium (17)) that is made available to the 

nautical tourist to moor his pleasure craft; 

5) the mooring contract can be an oral contract (18). Therefore, the parties 

are free to decide whether to conclude the mooring contract in writing or orally. 

 

 

3. The mooring contract in light of the most recent changes to the Italian Pleasure Nav-

igation Code 

 

As has been stated above, in Italy recreational boating is regulated by the 

Italian Pleasure Navigation Code, which is represented by the Legislative Decree 

no. 171/2005. 

In this regard it must be considered that, originally, the aforementioned 

Legislative Decree did not mention the mooring contract. 

However, this Legislative Decree has recently been amended. 

More precisely, the Legislative Decree no. 229/2017 has modified the Ital-

ian Pleasure Navigation Code by adding, among other things, a new chapter 

concerning the infrastructures of pleasure boating (Capo II-quater: “Strutture dedi-

cate alla nautica da diporto”). 

Although this chapter includes four Articles, from Article 49-nonies to Ar-

ticle 49-duodecies, the Article relating to the mooring contract is, first of all, Article 

49-nonies, which concerns the transit of pleasure boats (“Disciplina del transito delle 

unità da diporto”). 

Paragraph 1 of the Article 49-nonies establishes that “I concessionari delle strut-

ture dedicate alla nautica da diporto […] devono permanentemente riservare alle unità da 

diporto, a vela o a motore, tratti di banchina per gli accosti in transito o che approdano per 

 
(17) For details, see: F. MORANDI, La tutela del mare come bene pubblico, Milano, 1998, p. 166 

ff. 
(18) See on this topic, Italian Court of Cassation, 21 September 2011, Judgment no. 19201. 
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rifugio, commisurate alle dimensioni delle unità da ormeggiare in termini di dimensioni, pescag-

gio, agitazione residua all’ormeggio e apprestamenti impiantistici con prestazioni simili agli 

altri ormeggi della concessione”.  

In summary, it states that the manager of a tourist port must always allow 

pleasure boats, in transit or for security reasons, to be able to moor in the port.  

The same paragraph 1 also specifies that “i tratti di banchina sono riservati per 

la durata massima di 72 ore, rinnovabili per un ulteriore periodo di pari durata nei casi di 

avaria all’unità, salvo che la permanenza oltre tali termini non sia giustificata da ragioni di 

sicurezza della navigazione. L’ormeggio per le unità da diporto in transito o che approdano 

per rifugio è gratuito per un tempo non inferiore alle 4 ore giornaliere individuato dal conces-

sionario nella fascia oraria dalle ore 9.00 alle ore 19.00 e per non più di tre ormeggi nell’arco 

di ciascun mese. Le tariffe e gli orari relativi all’utilizzazione gratuita degli accosti in transito 

o per rifugio sono resi pubblici dal gestore dei porti e degli approdi turistici”.  

This provision of Article 49-nonies must be taken into particular account 

since it states that the moored pleasure boats have the right to remain in the 

tourist port for 72 hours, which can be extended for safety reasons. 

In addition, it states that, for pleasure boats in transit or requiring docking 

for safety reasons, mooring is free of charge for no less than 4 hours a day. 

To explain the effect of this provision on the legal nature of the mooring 

contract, it is sufficient to underline that traditionally, as mentioned above, the 

mooring contract was considered an onerous contract. 

Furthermore, Article 49-nonies establishes exactly how many berths are to 

be made available in a marina. 

In fact, paragraph 2 of this Article establishes that “nel periodo dal 15 giugno 

al 15 settembre di ciascun anno il numero degli accosti riservato al transito è determinato 

nell’otto per cento dei posti barca disponibili. Negli altri periodi dell’anno il numero dei posti 

barca è stabilito come segue: a) fino a 50 posti barca: due; b) fino a 100 posti barca: tre; c) 

fino a 150 posti barca: cinque; d) fino a 250 posti barca: dieci; e) da 251 a 500 posti barca: 

quindici; f) da 501 a 750 posti barca: venti; g) oltre 750 posti barca: venticinque”.  

In light of the foregoing, for example, in a tourist port with no more than 

50 moorings, 2 berths must be made available for pleasure boats in transit or 

requiring docking for safety reasons. 

Similarly, the following paragraph 3 applies the same principle in relation 

to disabled persons who drive pleasure boats or who are on board of them, 
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identifying exactly how many berths must be made available (“Nel periodo dal 15 

giugno al 15 settembre di ciascun anno il numero degli accosti riservato al transito destinato 

alle unità da diporto, a vela o a motore, condotte da persone con disabilità o con persone con 

disabilità a bordo è determinato nell’uno per cento dei posti barca disponibili. Negli altri periodi 

dell’anno il numero dei posti barca è stabilito come segue: a) fino a 80 posti barca: uno; b) fino 

a 150 posti barca: due; c) fino a 300 posti barca: tre; d) da 300 a 400 posti barca: quattro; 

e) da 400 a 700 posti barca: sei; f) oltre 700 posti barca: otto”). 

Furthermore, paragraphs 4 and 5 concern, respectively, the technical pro-

files relating to the moorings dedicated to disabled persons and the procedure 

that disabled persons must follow to request the availability of the berth reserved 

for them (“4. Per la finalità di cui al comma 3 è scelta di preferenza una area che risulta di 

comodo accesso e collocata alla minore distanza possibile dai punti di erogazione di acqua e di 

energia elettrica. Il posto di ormeggio deve essere riconoscibile mediante la sua delimitazione con 

strisce gialle dipinte e mediante il simbolo identificativo della destinazione dell’area e deve pre-

vedere una banchina d’accesso con altezza massima di cinquanta centimetri rispetto al livello 

dell’acqua. In alternativa è possibile l’utilizzo di un idoneo sistema di pontili galleggianti, 

collegati a terra, che consentano comodo accesso e uso. 5. La persona con disabilità che conduce 

l’unità da diporto o la persona che conduce una unità da diporto con disabile a bordo, a pena 

di decadenza dal diritto di ormeggio nell’attracco di cui al comma 3, deve comunicare al conces-

sionario che gestisce l’ormeggio, via radio o via telefono, la data e l’orario del proprio arrivo, con 

almeno 24 ore di anticipo. In caso di beni del demanio marittimo non in concessione la citata 

comunicazione è fatta all’autorità marittima competente”). 

According to Article 49-nonies, paragraph 6, mooring, when not used by 

disabled persons, can be used by other pleasure boats; however, mooring must 

be made available if a disabled person requests it (“Il posto di attracco riservato alle 

persone con disabilità, quando non impegnato a tale fine, può essere occupato da altra unità, 

con l’esplicita avvertenza che in caso di arrivo di unità condotta da persona con disabilità o con 

persona con disabilità a bordo, che abbia fatto richiesta del suo utilizzo secondo quanto previsto 

al comma 5, dovrà essere immediatamente liberato”).  

It is interesting to note that article 49-nonies is a mandatory rule, in the 

sense that the manager of the marina cannot derogate from this provision: in 

this regard, paragraph 13 clearly states that, otherwise, specific administrative 

sanctions are applied as provided for by the Navigation Code (“In caso di mancata 



MARITIME AND TRANSPORT LAW TOWARDS OPEN HORIZONS 
 

215 

 

osservanza delle disposizioni del presente articolo, si applicano le sanzioni amministrative pre-

viste dal codice della navigazione in materia di uso del demanio marittimo”). 

The mooring contract is also provided for by article 49-decies of Legislative 

Decree n. 171/2005, as amended by Legislative Decree n. 229/2017: however, 

note that this Article has a smaller scope than the Article 49-nonies because it 

concerns only marine protected areas (19). 

This article, in fact, allows the manager of certain marine protected areas 

(i.e. the marine protected areas where navigation is allowed (20)) to create areas 

where mooring pleasure boats (“Gli enti gestori delle aree marine protette, nel rispetto 

delle norme vigenti in materia di demanio marittimo, possono istituire campi boa e campi di 

ormeggio attrezzati, anche con l’impiego di tecnologie informatiche e telematiche, nelle zone di 

riserva generale (zone B) o di riserva parziale (zone C) per le unità da diporto autorizzate alla 

navigazione in tali zone, ai sensi del regolamento di organizzazione dell’area marina pro-

tetta”). 

 

 

4. Conclusions 

 

In light of all the above, the following conclusions can be drawn. 

 
(19) T. DUX, Specially Protected Marine Areas in the Exclusive Economic Zone (EEZ). The Regime 

for the Protection of Specific Areas of the EEZ for Environmental Reasons under International Law, Münster, 

2011, p. 9, about the concept of “Marine Protected Areas (MPAs)”, specifies that “there is no 

common definition of the term MPAs but a definition that is often referred to is that of the 

World Conservation Union (IUCN) which has defined the term MPA as “any area of intertidal 

or subtidal terrain, together with its overlying waters and associated flora, fauna, historical and 

cultural features, which has been reserved by legislation or other effective means to protect part 

or all of the enclosed environment” (Res. 17.38 of the IUCN General Assembly, 1988, reaf-

firmed in Resolution 19.46, 1994). For more on this topic, see M. CASANOVA, La legge sulla difesa 

del mare e le reserve marine: alcuni spunti critici, in Quaderni reg., 1983, p. 407 ff.; G. CAMARDA, L. 

MICCICHÉ, Le reserve marine nell’ottica pluriordinamentale, in Dir. mar., 2001, p. 399 ff.; O. FERMEZZA, 

Le reserve marine, in A. ANTONINI (edited by), Trattato breve di diritto marittimo. I. Principi - Soggetti - 

Beni - Attività, Milano, 2007, p. 547 ff.  
(20) Marine protected areas are internally divided into three zones, called A, B and C, in 

which the protection of the marine environment is progressively greater. On the topic see 

https://www.minambiente.it/pagina/aree-marine-protette .  
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Despite the importance of the mooring contract in practice at least from 

the seventies of the last century, the Italian legislator referred to it only with the 

Legislative Decree n. 229/2017 (21). 

That said, attention should be drawn to the fact that the Italian legislator 

referred to the mooring contract outlining some interesting issues without how-

ever describing it systematically.  

In other words, and in particular, Article 49-nonies imposes obligations on 

the marina manager in relation to the mooring contract, but offers no solution 

as regards the impact of these obligations. 

Some questions may better explain the above considerations. 

What happens, for example, if the pleasure boat is stolen during free 

mooring? Should the manager of the marina be held responsible? This question 

is justified in the light of a further question: how can the free mooring be com-

bined with the need of the marina manager to cover the management costs of 

the marina (also in terms of insurance costs or provision of a surveillance ser-

vice)? 

In order to guarantee a balance of interests, it would seem reasonable to 

reply that the mooring contract, when free of charge, involves the exemption 

from the liability of the port tourist manager in relation to the custody of pleas-

ure boats. 

However, only the legislator can provide a definitive answer to these and 

other questions relating to the mooring contract. 

In this regard, it is hoped a further reflection by the legislator on the moor-

ing contract, risking otherwise to create numerous doubts about its interpreta-

tion and, therefore, to increase legal disputes. 

 

 

Alessio Claroni 

Senior Research Fellow with Tenure in Navigation Law  

University of Trento 

 
(21) According to legal theory (A. ANTONINI, Dal contratto di ormeggio al contratto di locazione 

di posto barca, in Dir. trasp., 2009, p. 109 ff.), the mooring contract is a contract without a legislative 

regulation (“si tratta di un contratto innominato, ossia sprovvisto di regolamentazione di fonte legislativa [...]”).  
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Are Autonomous Vessels to Provide a More Safe and Secure Shipping 

 in the Current Regulatory Framework?  

Let the Scramble Game Begin* 

 

 

ABSTRACT 

 

In recent years, the marine community has been addressing the possibility 

of optimizing maritime transport by the use of autonomous vessels. Neverthe-

less, while expected to present many advantages in terms of increased safety, 

reduced crew costs and energy efficiency, autonomous vessels have also raised 

many concerns about their legal status in international law or the new risks of 

cyber-threats arising along side. The primary goal of this paper is to scrutinize 

the implications that autonomous vessels might have in regards with current 

maritime safety standards, taking under consideration central pillars of Maritime 

Law, such as UNCLOS, SOLAS, MARPOL and STCW.  

 

SUMMARY: 1. Introduction. – 2. The status quo of autonomous ships. - 3. Selected 

Conventions – the four pillars of quality shipping. – 3.1. Safety of Life at Sea Conven-

tion 1974 (SOLAS). – 3.2. International Convention for the Prevention of Pollution 

from Ships 73/74 (MARPOL). – 3.3. The International Convention on Standards of 

Training, Certification and Watchkeeping for Seafarers 1978 (STCW). – 3.4. The Mari-

time Labour Convention (MLC). – 3.5. The International Safety Management Code 

(ISM Code). – 4. Autonomous vessels vs. the current regulatory framework. – 4.1. Safety 

of Life at Sea Convention 1974 (SOLAS). - 4.2 International Convention for the Pre-

vention of Pollution from Ships 73/74 (MARPOL). - 4.3. The International Convention 

on Standards of Training, Certification and Watchkeeping for Seafarers 1978 (STCW). 

- 4.4. The Maritime Labour Convention (MLC). - 4.5. The International Safety Manage-

ment Code (ISM Code). - 4.6. International Regulations for Preventing Collisions at Sea 

1972 (COLREGS). - 5. Civil liability of autonomous vessels. – 5.1. Fault and strict based 

liability. - 5.2. Should the current liability system be reconsidered? – 5.3. Cyber liability. 

– 6. Conclusion. – Bibliography. 
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1. Introduction 

 

The maritime industry has never been more technically advanced than 

now, not only throughout the entire shipping logistic chain, from operational 

offices to ports, contractors and commercial partners but also due to the new 

forms of  advanced vessels and offshore units. Current technological develop-

ments have brought the shipping industry into the era of  digital shipping and 

autonomous vessels are soon to be a reality, with the launch of  the container 

vessel, Yara Birkeland, in 2020 (1). 

Nevertheless, although the shipping industry has been preparing itself  for 

the past few years for the introduction of  autonomous vessels, with few answers 

having already been satisfactorily answered, the implications of  such develop-

ments are still unclear. Indeed, even though Yara Birkeland will be launched in 

2020, the vessel is only predicted to become fully autonomous by 2022 and ini-

tially, it is only supposed to sail in the Norwegians inland waters (2), which makes 

her regulatory framework somehow easier as it will be national rather than inter-

national based. Nevertheless, undoubtedly Yara Birkeland represents only the be-

ginning of  this new era in the shipping industry, with estimates being made that 

the first commercial ocean-going ship will be launched by 2035 (3). 

 The perks of such development are said to be many, mostly in relation 

to safety, security, costs and the fact that such vessels are deemed to be more 

“eco friendly” (4). Indeed, autonomous vessels are considered safer based on es-

timates which show that 70-80% of marine casualties are caused by human errors 
(5).  

 
* This article has been submitted to double blind peer review. 
(1) A. SKREDDERBERGET, The first ever zero emission, autonomous ship, in Yara International 

ASA, Oslo, 2018.  
(2) K. NORDAL, Yara Birkeland press kit, in Yara International ASA, Oslo. 
(3) ROLLS-ROYCE, Autonomous Ships, The Next Step, available on Rolls-Royce’s website. 
(4) Ibid. 
(5) E. VAN HOOYDONK, The Law of Unmanned Merchant Shipping – an Exploration, in JIML, 

vol. 20, 2014, pp. 403 – 423. 
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Furthermore, automation has had a positive effect on safety in other in-

dustries such as the aircraft industry (6), hence it is expected that the same will 

happen in the shipping industry. Autonomous vessels are also considered 

cheaper since one of the largest expenses when operating a vessel are costs as-

sociated with the crew (7), costs which are expected to be eliminated or signifi-

cantly reduced with the use of autonomous vessels. Moreover, without a crew, 

the vessel is not in need of a bridge, deck house, crew quarters, ventilation, heat-

ing and sewage systems (8), making the general costs of running a vessel cheaper 

since the vessel will have a lower weight and therefore a reduced fuel consump-

tion. Autonomous vessels are also expected to have an increased space for cargo 

and passengers.  

Lastly, these vessels are also said to be less attractive to regular maritime 

piracy (9), since they are designed in a way in which it is difficult to board, there 

is no crew to be held hostage, nor crew valuables on board to be stolen. The 

vessel also contains less ship equipment to steal. Also, it is not easy to obtain 

physical control of a vessel controlled from shore, as it requires technical 

knowledge which pirates, as we currently know, most likely lack. 

Nevertheless, despite the numerous advantages an autonomous ship pre-

sents for the maritime industry and the society in general, they raise a major 

concern in the shipping world, as it is questionable whether the present safety 

regulatory system is designed in such a manner as to accommodate unmanned 

vessels. When international conventions regarding ships’ safety were designed, 

 
(6) T. PORATHE, Å. HOEM, Ø. RODSETH, K. FJORTOFT, S.O. JOHNSEN, At least as safe as 

manned shipping? Autonomous shipping, safety and "human error", in S. Haugen, A. Barros, C. van Gu-

lijk, T. Kongsvik, J.E. Vinnem (edited by), Safety and Reliability – Safe Societies in a Changing World, 

London, 2019, pp. 417 – 425. 
(7) P.W. PRITCHETT, Ghost Ships: Why the Law should Embrace Unmanned Vessel Technology, in 

Tulane Maritime Law Journal, 1997, pp. 197 – 198. 
(8) F. CAIN, M. TURNER, Autonomous ships: are we ready?, in Maritime Risk International, 2018, 

p. 1.  
(9) F. CAIN, M. TURNER, op. cit., p. 2. 
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automation in the shipping industry was still a fantasy and no particular consid-

erations were given to it. This is no longer the case with humanity approaching 

a 4th industrial revolution at high pace (10). 

Prof. E. Van Hooydoonk suggests that “On the face of it there would 

appear to be no reason for concern” about the introduction of autonomous ves-

sels, as maritime law is one of the most stable areas of law, with a lot its principles 

dating from the pre-Napoleonic era or even before and rules in the days of sail 

being successfully “adapted to the introduction of steam, diesel and nuclear pro-

pulsion, the ever-growing size of ships and ports, two World Wars, the develop-

ment needs of new states, the introduction of unitized cargo capable of being 

seamlessly transferred to other modes of transport and public indignation about 

oil spills and ferry disasters” and although the law is continued “adjust and re-

fined” its core remains and “appears to be unaffected” (11). 

Indeed, there is no reason to believe that maritime law will not be able to 

adapt to this new type of development. The great question nevertheless is to 

identify the current problematic areas and consequently what adaptations are 

deemed necessary. The core of maritime law, consisting of its most well known 

and successful Conventions will have to be analyzed and adapted, rather than 

changed, a process that much resembles a scramble game as the core of this 

conventions should not be altered but merely adapted to encompass this new 

technical development. 

Furthermore, although on its face value, autonomous vessels seem to be 

the undeniable way to go for the ship industry, having too many pros to simply 

be overlooked, it is necessary to be critical, sometimes even skeptical, about 

these expectations. For instance, although a great number of incidents are at-

tributed to the human factor, a lot of incidents are also prevented by the same 

factor (12). Indeed, seafarers are highly trained to deal with different kinds of perils 

that a sea voyage may offer, including technical failures, being difficult to con-

ceive how a major technical failure in a fully autonomous sailing in international 

 
(10) B. ŚLUSARCZYK, Industry 4.0 – Are We Ready?, in Polish Journal of Management Studies, 

Vol. 17, 2018, p. 232. 
(11) E. VAN HOOYDONK, op. cit., pp. 403 – 423. 
(12) HAMBURG SCHOOL OF BUSINESS ADMINISTRATION, Seafarers and digital disruption - The 

effect of autonomous ships on the work at sea, the role of seafarers and the shipping industry, London, p. 10. 
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waters would be efficiently remedied. If the cyber attack at the Maersk’s terminal 

has proven anything, is that the human element is not easily replaceable (13). The 

truth, as stated by Prof E. Van Hooydoonk is that almost anyone “who reflects 

on how immensely difficult it can be for a ship’s master and his pilot to bring a 

modern sophisticated ship safely to its berth, will probably think that a transition 

to fully crewless navigation is hopelessly unrealistic, or simply reject the idea 

outright as irresponsible” (14). Finally, with the growth of technology level, with 

vessels becoming increasingly computerized, new risks emerge or grow and with 

these, the necessity of proper assessment and possible contingency plans (15). 

In order to ascertain the changes autonomous vessels will bring to the 

current legislative framework, focusing on the safety aspect, this paper will pe-

ruse how autonomous vessels can possibly be covered by the current four pillars 

of quality shipping i.e. SOLAS, MARPOL, STCW and MLC, as well as UN-

CLOS and the ISM Code in order to access their current legal status under these 

conventions and the possible adaptations required. This will serve as a first step 

in the analysis of the possible change these shall impose to the current liability 

framework, if any. While doing so, the paper will also analyze the new risks im-

posed by these new types of vessels. 

 

 

 

 

 

 

 
(13) See D. PALMER, Ransomware: Cyber-insurance payouts are adding to the problem, warn security 

experts, 2017, available on the website: https://www.zdnet.com/. “The key lesson Maersk 

learned from battling the NotPetya attack Protection is important - but it's equally as important 

to ensure your recovery process is strong”, says head of cyber security compliance at the shipping 

giant, April 2019.  
(14) E. VAN HOOYDONK, op. cit., p. 403 – 423. 
(15) Although cyber risks cannot be considered new, they are still under scrutinaze with 

its proper assessment representing a challenge, autonomous vessels will definitely further add to 

this equation. 
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2. The status quo of autonomous ships 

 

Although discussions over the terms ‘ship’ and ‘vessel’ never stopped be-

ing topical, there is a general consensus that autonomous vessels shall be con-

sidered ‘ships’ under the current regulatory framework. Renowned scholars (16) 

have delved into the subject and found few, if any, obstacles easy to be overcome 

in considering autonomous vessels ships. Thus, it is not the scope of this paper 

to delve further into this discussion but to briefly touch upon it while discussing 

the level of automation of these types of vessels to illustrate the applicability of 

the Conventions chosen to be analyzed in this work. Accordingly, the analysis 

will focus on international law only. 

Most International Conventions do not distinguish between the term 

‘ship’ and ‘vessel’ while some, as it is the case of the United Nation Convention 

on the Law of the Sea (UNCLOS) use the terms ‘ship’ and ‘vessel’ interchange-

ably (17).  

Accordingly, both terms fall under the same concept, with both lacking a 

universal definition under international law. The terms are used with different 

meanings in different contexts depending on the aims and purpose of each con-

vention (18). 

Nevertheless, there are certain characteristics that are normally used to 

define ships and vessels. These include characteristics such as ‘operation in the 

marine environment’ (MARPOL (19) Art 2(4)), ‘seagoing ability’ (Bunker Con-

vention 2001 Art 1(1)), ‘navigability’ (Salvage Convention Art 1(b)), ‘mechanical 

self-propulsion’ (SOLAS(20) Convention Annex I, Reg I/3(a)(iii)), ‘used for the 

 
(16) E. VAN HOOYDONK, op. cit., pp. 403 – 423; M. TSIMPLIS, R. VEAL, The Integration of  

Unmanned Ships into the Lex Maritima, in Lloyd’s Maritime and Commercial Law Quarterly, 2017, pp. 

303 – 336. 
(17) Part XII Section 5 UNCLOS and Article 211 UNCLOS. 
(18) G. LAZARATOS, The definition of ship in national and international law, in Revue Hellenique de 

Droit International, 1969, pp. 57 – 66; R. SHAW, The FPSO, Is it a Ship?, The Proposed CMI Offshore 

Mobile Craft Convention-an Update, University of Queensland. 
(19) International Convention for the Prevention of Pollution from Ships 73/78(MAR-

POL). 
(20) International Convention for the Safety of life at sea 1974 (SOLAS). 
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carriage of goods by sea’ (the Hague Rules Art 1(d)), ‘used in international sea-

borne trade’ (Ship Registration Convention Art 2), ‘not being permanently 

moored’ (IMSO (21) Convention Art 1(f)) and ‘not being permanently attached 

to the sea-bed’ (SUA (22) Convention Art 1 (a)), with the first characteristics being 

the most widely used by international conventions. 

It is important to note that even the Maritime Labour Convention (MLC) 

defines a ship as “a ship other than one which navigates exclusively in inland 

waters or waters within, or closely adjacent to, sheltered waters or areas where 

port regulations apply” (23). Thus, the definition is not only broad and in line with 

other international Conventions, but it also does not include a pre-requisite that 

the vessel should be manned. The only other pre-requisite, apart from navigation 

in open seas, is that the ship is engaged in ‘commercial activities’ (24), this being a 

matter for good faith determination by the country concerned, and subject to 

the usual oversight role taken by the ship.  

These more or less similar characteristics among international conventions 

have led to a general consensus among scholars that there are essential charac-

teristics which define the terms ship: floatability; capability of controlled move-

ment on water; capability in the carriage of persons or goods beyond its own 

mass; and engagement in maritime (rather than inland water or river) navigation 
(25). This general understanding of what constitutes a ship automatically leads to 

the conclusion that most unmanned and autonomous sea craft would fall under 

this category (26). 

Arguably is exactly this lack of consistent international definition and the 

subsequent lack of soft law that gives the term the flexibility to develop and 

 
(21) Convention on the International Maritime Satellite Organization 1976. 
(22) Convention for the Suppression of Unlawful Acts Against the Safety of Maritime 

Navigation, Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms 

Located on the Continental Shelf 
(23) Article II, paragraph (1)(i) MLC. 
(24) Article II, paragraph 4 MLC. 
(25) S.F. GAHLEN, Ships revisited: a comparative study in JIML, vol. 20, 2014, p. 252; K. BORK, 

The Legal Regulation of Floats and Gliders—in Quest of a New Regime?, in Ocean Development and Inter-

national Law, vol. 39, 2008, pp. 96 – 112. 
(26) M. TSIMPLIS, R. VEAL, op. cit., pp. 303 – 336. 
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adapt in line with new regulatory contexts (27), such flexibility allowing autono-

mous ships to be considered vessels under international law. 

Accordingly, there seems to be a general agreement and understanding 

that autonomous vessels shall be considered ships under international law. Cor-

roborating with this understanding, on May 2018, at the 99th Maritime Safety 

Committee meeting the International Maritime Organization (IMO) com-

menced work into Maritime Autonomous Surface Ships (MASS), in order to 

access how safe, secure and environmentally sound her operations are and how 

they may be addressed in IMO instruments. In order to start the assessment the 

organization has agreed in a preliminary definition of MASS as a “ship, which, 

to a varying degree, can operate independently of human interaction”. The Or-

ganization followed the definition by listing (non-hierarchically) the degrees of 

autonomy: 

 

• ship with automated processes and decision support: Seafarers are on 

board to operate and control shipboard systems and functions. Some operations 

may be automated.  

• Remotely controlled ship with seafarers on board: The ship is con-

trolled and operated from another location, but seafarers are on board. 

• Remotely controlled ship without seafarers on board: The ship is con-

trolled and operated from another location. There are no seafarers on board. 

• Fully autonomous ship: The operating system of the ship is able to 

make decisions and determine actions by itself (IMO 2018a; IMO 2018b). 

 

The IMO’s position when defining Maritime Autonomous Surface Ships 

not only leaves little to no doubt that autonomous vessels are ships but also, that 

most of them will require some level of human interaction, only with fully au-

tonomous vessels, when the vessel is pre-programmed before deployment not 

requiring any sort of human interaction. Thus, the human element of shipping, 

 
(27) V. LOWE, Report on the Interpretation of the term ‘ship’ in the 1992 Civil Liability Convention, 

in International Oil Pollution Compensation Funds (edited by), Consideration of the Definition of 

‘Ship’, 2011; E. VAN HOOYDONK, op. cit., pp. 403 – 423. 
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at first sight, does not seem to become completely incompatible or eliminated 

by the introduction of autonomous vessels. 

 

 

3. Selected Conventions – the four pillars of quality shipping 

 

As it has been highlighted in the introduction of this chapter, autonomous 

vessels raise a large gamut of issues. Nevertheless, the scope of this chapter con-

cerns the possible impact that this new technology will have in regards to safety 

at sea and in order to do this assessment, the four pillars of quality shipping, i.e. 

SOLAS, MARPOL, STCW and MLC were chosen to be analysed. Finally due 

to its importance on its own, particularly in linking the shore to the sea, special 

attention will be given to the ISM Code, although an integral part of SOLAS by 

constituting the latter’s Chapter IX. All these instruments provide expressly for 

shipowners, Flag States and Port States’ obligations, resulting in what in know 

in the maritime community as the maritime safety chain. This session intends to 

briefly discuss the importance of these instruments in ensuring safety at sea.  

 

3.1. Safety of Life at Sea Convention 1974 (SOLAS) 

 

The Convention is a direct response to a maritime accident that raises eye-

brows until this date, the Titanic, as lives could have been saved if the owner 

had taken appropriate safety measures. The Convention deals with safety pre-

cautions and safety procedures starting from the construction of the ship to real 

emergency situations. 

One of the special characteristics of SOLAS 1974 is the inclusion of the 

tacit acceptance procedure, providing that an amendment shall enter into force 

on a specified date unless, before that date, objections to the amendment are 

received. Accordingly, the convention is regularly updated to meet the safety 

norms in the modern shipping industry, having been updated and amended nu-

merous times. 
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3.2. International Convention for the Prevention of Pollution from Ships 73/78 

(MARPOL) 

 

MARPOL is the widest and most important IMO instrument dealing with 

marine pollution prevention. The Convention designs a comprehensive list of 

technical requirements and procedures which refer to construction, design, ves-

sels’ operation, discharge and reports to be made in case of oil spills or other 

types of marine pollution (28). Failing to comply with its rules will trigger ship-

owner’s and Master’s liability according to the applicable convention for the spe-

cific type of pollution caused (29). 

 

3.3. The International Convention on Standards of Training, Certification and Watch-

keeping for Seafarers 1978 (STCW) 

 

The STCW Convention was the first international instrument establishing 

basic requirements on training, certification and watchkeeping for seafarers on 

an international level. Previously, these requirements were left to individual gov-

ernments established, being usually done without reference to practices in other 

countries, resulting in different standards and procedures across the industry. 

The Convention provides for minimum standards relating to training, certifica-

tion and watchkeeping for seafarers which countries are obliged to meet or ex-

ceed, and essentially objectifies the promotion of safe, secure and environmen-

tally sound shipping operations. 

 

3.4. The Maritime Labour Convention (MLC) 

 

The Maritime Labour Convention came into force on 20th August 2013, 

after seven years of its adoption, having already being amended twice, in 2017 

and 2019, with a further set of amendment expected to come in force by the end 

of 2020. The Convention sets minimum rights for seafarers, being the combined 

 
(28) See IMO’s website. 
(29) For example, the International Convention on Civil Liability for Oil Pollution (CLC) 

1992, imposes a strict liability system for oil pollution in Article III.1. 
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work of ILO Member States, International Shipping Federation (ISF) 

representatives and the International Transport Workers’ Federation (ITF). 

Thus, being tripartite and having an unquestionable relevance to the maritime 

industry. Due to its system of compliance which includes Port States, Flag States 

and labour supply State control, the MLC is also considered an effective tool in 

the combat of substandard shipping. 

 

3.5. The International Safety Management Code (ISM Code) 

 

The Code was created as an extra tool to combat substandard shipping. It 

essentially requires every shipowner, or other person responsible for the opera-

tion of the ship, to formulate and put into practice a policy in relation to that 

ship aiming to achieve the following objectives:  

 

(1) to ensure safety at sea, prevention of human injury or loss of life, 

and avoidance of damage to the environment, in particular to the marine envi-

ronment and to property; 

(2) to provide for safe practices in ship operations and a safe working 

environment;  

(3) to establish safeguards against all identified risks, which itself in-

volves a wide ranging obligation to undertake a risk assessment in order to iden-

tify them; and  

(4) to continuously improve safety-management (30). 

 

By adopting a new approach to ship operations and management by re-

quiring the shipowners and managers to establish a safety management system 

(SMS) so that the company’s philosophy to safety becomes transparent, obliging 

both Flag and Port States to enforce and having a significant effect on surveil-

lance and control of substandard ships, the Code superimposes a safety case 

regime by which risk analysis by owners becomes compulsory, with or without 

their realization (31). 

 
(30) Paragraph 1.2 ISM Code. 
(31) A.M. SHEPPARD, Modern Maritime Law and Risk Management, London, 2009. 
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The compliance system imposed by the ISM Code includes the mainte-

nance of reports of accidents and nonconformities with the Code, which is mon-

itored and supervised by a Designated Person Ashore (DPA). Paragraph 4 spec-

ifies the duties of the DPA:  

To ensure the safe operation of each ship and to provide a link between 

the company and those on board, every company, as appropriate, should desig-

nate a person or persons ashore having direct access to the highest level of  

management. The responsibility and authority of the designated person or per-

sons should include monitoring the safety and pollution-prevention aspects of 

the operation of each ship and ensuring that adequate resources and shore-based 

support are applied, as required. 

Accordingly, one of the main characteristics of the ISM Code besides its 

constant surveillance system is the direct communication between the sea and 

the shore. The Code is considered a main instrument in accessing the safety of 

a vessel and accordingly, to set standards of seaworthiness. 

 

 

4. Autonomous vessels vs. the current regulatory framework 

 

Now that the importance of the selected Conventions has been demon-

strated in terms of safety at sea, it is important to analyse if autonomous vessels, 

due to their natural can be subject to these Conventions. The analysis will begin 

by whether the 4 Pillars of Quality Shipping of SOLAS, MARPOL, STCW and 

MLC can find any applicability in the world of automation. Finally, due to its 

undeniable importance, as already demonstrated, distinct consideration will be 

given to the ISM Code. Lastly, just due to its relevance, specifically in terms of 

liability, the relation of autonomous vessels and COLREGS will also be briefly 

analysed. 

 

4.1. Safety of Life at Sea Convention 1974 (SOLAS) 

 

According to Article II SOLAS, the Convention’s scope of application is 

extended to every ship flying the flag of a contracting State. As it was determined 

in Chapter I of this paper that autonomous vessels will surely be considered 
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‘ships’, the application of SOLAS will be triggered and every inspection over an 

autonomous vessel will be subject to its provisions.  

Most of the technical standards imposed by SOLAS referring to inter alia 

hull structure, machinery, navigation systems etc., will present no challenges to 

autonomous ships (32). Indeed, same as their manned counterparts, autonomous 

ships will have to comply with such technical standards. However, the biggest 

disputes and discussions about autonomous vessels complying with SOLAS will 

regard the applicability of Chapter V, Regulation 14.1 which determines the 

manning level a vessel needs to achieve. 

Chapter V, Regulation 14.1 SOLAS provides that contracting States will 

ensure that ‘all ships shall be sufficiently and efficiently manned’. It must be 

noted that this provision does not explicitly specify a number of seafarers in 

order for a ship to be considered sufficiently and efficiently manned. Neither 

does the regulation distinguish whether the manning requirement is met if ‘sea-

farers’ are actually present on board or not. Nevertheless, ‘efficiently’ does mean 

that seafarers must be properly trained and in possession of all necessary certif-

icates e.g. STCW, MLC certificates (33). Thus, a distinction can be drawn between 

semi-autonomous and fully autonomous vessels. 

Semi-autonomous vessels will have at least one person in control of the 

ship, namely a Shore-Based Officer (SBO) who will guide her from a shore-

based control room (34). However, it is arguable if such a person would be con-

sidered a ‘seafarer’ or the ‘Master’ of the vessel (35). It must further be noted that 

sufficiency of manning is considered a subjective test which refers more to the 

crew’s competence rather than numbering and will be assessed depending on 

the particular type of vessel, cargo or voyage (36). Therefore, it can be argued that 

due to SOLAS’ lack of specific onboard presence requirement and the electronic 

 
(32) CMI INTERNATIONAL WORKING GROUP ON UNMANNED SHIPS, Position paper on un-

manned ships and the International regulatory framework, 2016. 
(33) M. TSIMPLIS, R. VEAL, op. cit., pp. 303 – 336. 
(34) For additional information regarding the division into different levels of autonomy of 

a vessel, see Lloyd’s Register. 
(35) This distinction will be discussed further along this chapter. 
(36) Hong Kong Fir Shipping v Kawasaki Kisen Kaisha (The Hong Kong Fir) [1962] 2 

QB 26. 
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navigational aids the vessel will posses, an SBO can satisfy the regulation if he is 

nevertheless, properly trained. 

Higher concerns are raised in respect to fully autonomous vessels which, 

as the name suggests, will only be controlled by a software programme, designed 

in such a way as to make its own decisions, without any additional intervention 

from the shore (37). It is thus obvious that fully autonomous ships will not fall 

under the requirements of this regulation. 

Indeed, a significant number of speculations are made about autonomous 

vessels’ compliance with the manning requirement of SOLAS. However, when 

considering the seaworthiness aspect under SOLAS, to her safety appliances in-

cluded in Chapter III, which take under consideration the presence of crew on 

board, also need to be taking under consideration. This is specifically the case 

of, for example, the presence of lifeboats, fire extinguishers or a bridge, which 

shall not be necessary on board of unmanned vessels. Accordingly, their removal 

will put the vessel in violation of SOLAS’ provisions and ultimately, be rendered 

unseaworthy. Nevertheless, an exception may be possible, pursuant to Chapter 

III, Regulation 3, which allows flag States to exempt an unmanned vessel from 

the safety requirements provided in Chapter III, if the duration of the voyage 

and distance from shore would render such conditions as ‘unreasonable and un-

necessary.’ This possibility would nevertheless be dependent upon the autono-

mous ship’s planned journey (38). 

 

4.2. International Convention for the Prevention of Pollution from Ships 73/78 

(MARPOL) 

 

Autonomous vessels will be required to comply with MARPOL’s provi-

sions in the same manner their manned counterparts are and since it provides 

rather technical requirements it is likely that MARPOL will not present a con-

cerning issue for autonomous ships. Nevertheless, two challenges will still arise, 

namely the identification of the persons liable for pollution caused by non-com-

pliance with MARPOL’s provisions and the implementation of contingency 

 
(37) Supra, n. 4. 
(38) CMI INTERNATIONAL WORKING GROUP ON UNMANNED SHIPS, op. cit. 
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plans for preventing/responding to marine pollution. Therefore, the problems 

arising out of the Convention essentially concern liability issues. Accordingly 

these issues will be dealt on in depth in topic V of this chapter.  

 

4.3. The International Convention on Standards of Training, Certification and Watch-

keeping for Seafarers 1978 (STCW) 

 

STCW prescribes training and qualification standards for officers, masters 

or watchkeeping personnel (39). Article III STCW sets the convention’s scope of 

application, namely to ‘seafarers serving on board sea going ships.’ As the first 

part of the convention is mandatorily applicable to all ships flying the flag of a 

contracting State, the provisions of Art. III will therefore be enforced against 

autonomous vessels too (40). Furthermore, since the convention explicitly refers 

to seafarers serving on board vessels, it is clear that autonomous vessels, will fail 

to comply with its requirements.  

Nevertheless, should it be considered that STCW will find application over 

autonomous vessels, at least over semi-autonomous ones, which will have a SBO 

in charge, other provisions raise similar concerns and uncertainties regarding 

their compliance with the convention.  

First of all, it is questionable what the legal qualification of the SBO will 

be. Chapter I, Regulation I/1 states that the Master is the person in command 

of the vessel. This broad definition might seem to allow SBOs to be considered 

Masters of semi-autonomous ships. Should this be the case, the SBO will then 

have to possess all the certificates required for Masters by STCW and further 

issues arise. One requirement for certification is the actual performance of sea-

going voyages, which entails that the Master has sufficient experience in order 

to take charge of the ship. Accordingly, it will be obviously impossible for SBOs 

to gain such experience while only using simulators, unless ‘school ships’ are also 

used in parallel or, the SBO has prior seagoing experience on salvage vessels 

which will most likely continue to be manned.  

 
(39) Ibid. 
(40) I. CHRISTODOLOU-VAROTSI, D.A. PENTSOV, Maritime Work Law Fundamentals: Respon-

sible Shipowners, Reliable Seafarers, Berlin, 2008, p. 422. 
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Furthermore, SBO’s certificates will need to be stored in original, on board 

the vessel (41). The reasoning is that Port State Control Officers (PSCOs) can 

verify the authenticity and accuracy of the certificates. As autonomous vessels 

will surely be designed in form of capsules(42), it will be rather difficult for PSCOs 

to access the vessel and control such certificates if they are to be kept on board.  

However, this might not represent such a difficulty in the future since e-

certificates of seafarers’ competence are slowly becoming a reality, with Norway, 

Denmark and Singapore having signed in 2017 a Memorandum to recognize e-

certificates for the purpose of Port State Control (PSC)( 43). 

Secondly, STCW imposes certain requirements with respect to watchkeep-

ing. More specifically, Chapter VIII, Part 4, Paragraph 10 provides that ‘at no 

time shall the bridge be left unattended’. Paragraph 24 goes further and specifies 

that ‘the officer in charge of navigational watch shall […] in no circumstances 

leave the bridge until properly relieved’. Although, this obligation will be further 

analyzed in line with the requirements of COLREGS, in section IV.6 of this 

chapter, it is worth mentioning that autonomous ships will clearly be in violation 

of this provision since no personnel will provide 24/7 navigational watch on the 

bridge, which will likely not even exist in the first place, as already touched upon 

while discussing SOLAS. 

The Convention does however provide a solution for the integration of 

autonomous vessels into its provisions. After conducting trials for automated or 

integrated systems that would provide at least the same standard of safety as 

imposed by the Convention, Flag States can indefinitely keep such systems in 

work after notifying the Organization which will decide if amendments to STCW 

are necessary (44). Thus, this regulation would allow flag States to ask the Organ-

ization to amend the convention if they demonstrate that autonomous ships will 

 
(41) Chapter I, Regulation I/2, Paragraph 9 STCW. 
(42) This is how Rolls-Royce presents the future ocean-going autonomous vessels, which 

are supposed to be implemented by 2035. 
(43 ) L. CAREY, All Hands off Deck? The Legal Barriers to Autonomous Ships, Singapore, 2017. 

The research was conducted for the National University of Singapore, as part of a project initi-

ated by the Singapore Maritime Authority do determine the legal issues of autonomous vessels 

and how Singapore can overcome those issues. 
(44) Chapter I, Regulation I/13 STCW. 
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indeed provide a safer industry. What is important to remember is that imple-

mentation of autonomous vessels does not necessarily mean the ‘death’ of 

STCW. If indeed, the SBO will be legally qualified as the vessel’s ‘Master’, his 

trainings will be adapted to the new type of ‘sailing’, which will find a way to fit 

in the convention. Those requirements set for traditional seafarers will obviously 

be eliminated and new requirements and trainings will be designed, specifically 

for these new types of seafarers. 

Despite the concerns that were previously presented, an autonomous 

shipping industry would also eliminate several practical concerns regarding the 

competence of seafarers. First of all, when a shipowner fails to exercise due dil-

igence in ensuring that all crew members have the appropriate certificates or 

other documentation required by STCW, the vessel will be deemed as unseawor-

thy (45). Since autonomous vessels will lack any crew on board, the concern of 

incompetent seafarers who are not properly trained and represent a threat to 

human life and marine environment is eliminated. Secondly, fraudulent practices 

of certifying seafarers that are not actually competent or did not take the appro-

priate training will also be excluded. 

 

4.4. Maritime Labour Convention 2006 (MLC) 

 

MLC’s scope of application is extended to apply to all seafarers and mer-

chant ships of every kind with more than 200 gross tonnage engaged in interna-

tional voyages (46). By virtue of its scope of application, it is likely that MLC will 

not pose many challenges in an autonomous world of shipping. Indeed, with no 

labour conditions to be regulated due to the disappearance of traditional seafar-

ing, the MLC’s scope will at first sight become purposeless. Nevertheless, the 

Convention provides a solution to incorporate semi-autonomous vessels in its 

scope. By providing that in the case of doubt if a certain category of persons are 

considered seafarers and whether there is doubt if the convention applies to a 

certain type of ships, the Member State has the possibility of deciding if they 

 
(45) I. CHRISTODOLOU-VAROTSI, D.A. PENTSOV, op. cit., p. 428. 
(46) Article 2.2 MLC. 
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should fall under MLC’s scope (47). Accordingly, Member States can define SBOs 

as ‘seafarers’ working ‘on board’ semi-autonomous vessels and decide about the 

applicability of the Convention. Furthermore, the same reasoning regarding the 

adaptation of trainings and procedures set out by STCW applies mutatis mutandis 

to MLC (48). 

Additionally, the MLC provides for an effective tri-annual revision 

through its Special Tripartite Committee provided in Article XIII that among 

other things carry out the simplified amendment process (49). Thus, the Conven-

tion could easily be amended to accommodate the new reality of the shipping 

industry and possibly a new type of seafarers. Nevertheless, since SBO’s will be 

on-shore, and therefore based in one country, a lot of the issues faced by tradi-

tional seafaring will no longer occur. In fact, to a great extent, the profession will 

lose its transnational aspect.  

Finally, it is important to note that the provisions of the Convention deal-

ing with accommodation will also become obsolete (50). Thus, autonomous ves-

sels at first sight will not be able to obtain a MLC certificate of compliance which 

may cause complications in the beginning in regards to PSC and inspections.  

 

4.5. International Safety Management Code (ISM Code) 

 

The ISM Code adopts a managerial/operational approach to maritime 

safety while considering crew negligence, ineffective management and lack of 

communication between the vessel and shore-based management as main fac-

tors determining marine casualties (51). The rationale behind the Code is not the 

quest for perfection which is humanly impossible, but the ability to prove that, 

despite a mistake or error which had occurred, the weakness of the system was 

detected and appropriate corrective measures were implemented (52). 

 
(47) Article 2.3 and Article 2.5 MLC. 
(48) Supra, p. 5. 
(49) See ILO’s website. 
(50) Title 3 MLC. 
(51) I. CHRISTODOLOU-VAROTSI, D.A. PENTSOV, op. cit., p. 640. 
(52) The Torepo [2002] 2 Lloyd’s Rep. 535. 
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The Code has a wide scope of application, namely to all ships and all levels 

of organization of the shipping company, both shore-based and onboard-based 
(53). The company has to implement a Safety Management System (SMS), which 

would entail that it adopted all the necessary measures and practices to be fol-

lowed in order to ensure a safety operation of the vessels. After designing the 

SMS, the company must provide its personnel with a Safety Management Man-

ual (SMM) to be followed and afterwards, issue a Document of Compliance 

(DOC) which would demonstrate that all the company’s structures comply with 

the SMS.  

The Code states that every vessel must be manned by qualified personnel, 

without specifying what a sufficient number would be or even if such personnel 

must be present on board or not (54). The Company must also clearly document 

the Master's obligations for onboard implementation of the SMS and environ-

mental protection envisaged, and communicate the latter all such duties in an 

efficient manner (55). At first sight, it may thus seem that at least semi-autono-

mous vessels will fit in the Code’s application, the SBO being part of the com-

pany’s personnel.  More focus will indeed be given to the company’s man-

agement and its shore-based activities, but if the SBO will be legally qualified as 

seafarer or Master of the vessel, the SMS will have to integrate and define its 

duties as well. In case of fully autonomous vessels, amendments will be necessary 

to retrieve the manning requirement and the SMS will have to incorporate the 

software’s specifications e.g. responsiveness, user/salvor friendliness, firewall 

etc. 

Any lack of compliance with the provisions of the Code or the lack of an 

SMS will render the ship unseaworthy, with all the consequences that follow (56). 

Nevertheless, applicability of the Code in the world of automation will clearly 

have its advantages. For example, any shipowner that fails to effectively com-

municate the officers on board the vessel of their duties will be in breach of his 

 
(53) Paragraph 1.3 ISM Code. 
(54) Paragraph 6.3 ISM Code. 
(55) Paragraph 6.2 ISM Code. 
(56) The Eurasian Dream [2002] 1 Lloyd’s Rep. 719. 
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obligations under the Code (57). It is also considered that shipowners do not ac-

tually have strong control of their vessels and the activities on board, in many 

cases the ship finding herself very far away from where the company is based(58).  

Therefore, assuming that communication between shipowner and its fleet 

is not lost due to technical failure or cyber attacks, shipowners will be have more 

control over their vessels and better communication will be assured between all 

stakeholders involved in the process e.g. shipowner, SBO, insurer, PSC, classifi-

cation societies etc. 

 

4.6. International Regulations for Preventing Collisions at Sea 1972 (COLREGS) 

 

As previously mentioned, this chapter will briefly analyze if and how au-

tonomous vessels will comply with the ‘rules of road’ i.e. COLREGS. The Con-

vention provides collision-avoidance standards and rules for navigation to be 

respected by a vessel and ‘is based on a fundamental principle of contempora-

neous human decision-making and real time assessment taking into regard the 

ordinary practice of seamen’ (59). 

Rule 1 gives the convention’s scope of application, namely to all vessels 

upon the high seas or any other connected waters navigable by seagoing ships.  

The definition of what constitutes a ‘ship’ for the purpose of the conven-

tion is very broad as to include ‘every description of watercraft’ (60). It must be 

thus concluded that the wide scope of the convention will make it enforceable 

against autonomous vessels. 

Surely, the technical standards referring for example to lights which must 

be displayed or the actions to be taken in certain situations e.g. crossing, over-

taking etc., will not raise too many concerns for autonomous vessels.  

However, it must be noted that the convention was drafted while having 

in mind the presence of seafarers on board the vessel who are required to act 

with ‘good seamanship’. Being rather a subjective test, three juridical basis of 

 
(57) R v P&O European Ferries (Dover) Ltd [1991] 93 Cr. App. R. 72. 
(58) I. CHRISTODOLOU-VAROTSI, D.A. PENTSOV, op. cit., p. 644. 
(59) Presentation during the International Conference on Autonomous Ships in Copenha-

gen, 2017, from CORE Law Firm. 
(60) Rule 3.a COLREGS. 
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‘good seamanship’ are identified. First of all, ‘good seamanship’ is considered to 

be the foundation of all COLREGS’ provisions, forming one single duty under 

the convention, namely to avoid collisions, which would imply that crew mem-

bers are actually obliged to violate the convention if such infringement would be 

necessary to avoid collisions (61). Secondly, ‘good seamanship’ requires a certain 

degree of due diligence to be exercised in those actions taken which COLREGS 

lacks any provisions (62). Thirdly, good seamanship also implies the existence of 

a sufficient number of crew members, given the particularities of the vessel (63). 

Probably the most controversial COLREGS provision with respect to au-

tonomous ships is Rule 5 which reads ‘every vessel shall at all times maintain a 

proper look-out by sight and hearing’. This provision is an application of Chap-

ter VIII, Part 4 STCW requiring a navigational watch to be maintained. One may 

thus conclude that the last part of the rule (‘sight and hearing’) refers to human 

sensors which would obviously be satisfied if humans are actually exercising the 

look-out.  

Although this may be a valid assumption, it must nevertheless be noted 

that the rule does not explicitly provide for a mandatory presence of seafarers 

on board the vessel in order to satisfy the requirement. Therefore, at least in case 

of semi-autonomous vessels, the SBO remotely-controlling the vessel can satisfy 

the rule.  

Resulting from the previous two paragraphs, COLREGS only implies but 

does not explicitly state so, that human interaction is required, either on board 

or on-shore, in order to satisfy the convention’s requirements. Therefore, com-

pliance of fully autonomous vessels with COLREGS must not be excluded as 

360-degrees cameras, aural sensors, radar equipment and perhaps, someone 

shore-based just supervising the vessel might also satisfy the requirements of 

Rule 5 (64). 

If it is decided that Rule’s 5 ‘sight and hearing’ does indeed mean that a 

person must be physically present onboard the vessel, the shipowner will be 

 
(61) S. GAULT, Marsden and Gault: Collisions at Sea, London, 2016, p. 125. 
(62) Ibid. 
(63) The Puritan [1998] 2 Lloyd’s Rep. 16. 
(64) M. TSIMPLIS, R. VEAL, op. cit., pp. 303 – 336. 
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criminally liable for non-compliance with COLREGS (65). A proposed solution 

in the legal doctrine to avoid such harsh situations was to consider autonomous 

vessels as ‘not under command’ for the purpose of the convention (66). Such so-

lution would probably have no further support since it is normally admitted that 

‘not under command’ implies that the ability to control the vessel was lost due 

to some extraordinary circumstances (67). 

Finally, it must be concluded that in the current wording of COLREGS, 

semi-autonomous ships which are remotely-controlled by an SBO would prob-

ably satisfy the requirements of the convention and the shipowner will not be in 

breach by providing an unseaworthy vessel. With regards to fully autonomous 

vessels, although they may also meet the obligation of look-out ‘by sight and 

hearing’ some further clarifications are definitely necessary from maritime inter-

national bodies. 

 

 

5. Civil liability of autonomous vessels 

 

As stressed in the introduction and all along this chapter, no doubt exists 

that autonomous ships will change the way navigation is perceived and signifi-

cantly shape the future of maritime law, including the concerns to liability.  

Indeed, despite the lack of negligence-prone seafarers or the presence of 

highly sophisticated computers on board autonomous vessels, these crafts will 

never be guaranteed as accidents-free. Collisions at sea and marine pollution will 

continue to pose a real threat and will always be a major concern for the maritime 

community. Accordingly, identifying the liable person in case of an accident and 

the way his liability is assessed will surely present its own difficulties in the con-

text of unmanned shipping. 

Thus, it is primordial to analyze, even if not in too much depth, a few 

changes in current Maritime liability regime in light of automation. The scruti-

nizing will first start by briefly explaining the concepts of fault-based and strict 

 
(65) L. CAREY, op. cit. 
(66) Ibid. 
(67) Mendip Range v Radcliffe [1921] 1 A.C. 556. 
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liability in maritime law, to later address some concerns that might render the 

rule of fault-based liability in maritime law as unsuitable in the context of auton-

omous shipping. Finally, the new threats arising along with autonomous tech-

nology, namely the risks of cyber attacks and how they can attract shipowner’s 

liability will also be briefly touched upon.  

 

5.1. Fault and strict based liability 

 

From early stages and continuing to present days, civil liability in case of 

maritime collisions has been fault-based (68). The main cause alleged by plaintiffs 

to constitute fault in collisions is negligence, either from the Master or the crew 

in navigating the ship, or in the management of the ship, function exercised by 

the shipowner (69). As a natural characteristic of the fault-based liability rule, 

claimants have the onus of proving that such negligence was the proximate cause 

of the collision. Moreover, all presumptions of liability regarding the vessels in-

volved in the accident are abolished (70). 

History has shown however that, in particular cases, the fault-based rule is 

not sufficient to protect the interests of innocent third parties, thus leading to 

the implementation of a strict liability regime for shipowners. This is particularly 

the case of the Torrey Canyon incident in 1967 that lead to the adoption of The 

International Convention on Civil Liability for Oil Pollution and Damage (CLC) 

1969 and the establishment of a strict liability regime, in order to provide ade-

quate protection against oil pollution (71). Many other similar instruments fol-

lowed, such as The HNS Convention 1996 or The Bunker Oil Convention 2001, 

both designing a strict liability regime in case of pollution.  

Opposed to fault-based liability, strict liability is risk based, i.e. an oil car-

rier should bear the risks of oil pollution regardless of the existence of fault. The 

strict liability regime requires no evidence of fault whatsoever and can only be 

 
(68) Article 3 Brussels Convention 1910. 
(69) M. TSIMPLIS, R. SHAW, The Liabilities of the Vessel, in Y. Baatz (edited by), Maritime Law, 

Oxford, 2018, pp. 232 – 313. 
(70) Brussels Convention 1910, Article 6. 
(71) P.J.S. GRIGGS, Towards a Third-Party Liability Convention, in Tulane Maritime Law Journal, 

1997, Vol. 22, pp. 119 – 130. 
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encountered in specific areas of maritime trade. Accordingly, shipowner’s liabil-

ity will be triggered regardless of any fault on his behalf and he only has very 

limited defenses available at hand to escape responsibility. It was developed by 

‘the polluter pays’ principle, which is more a risk-assessment economical princi-

ple, rather than a legal one (72). Regardless of its nature, the strict liability system 

has proved to be quite effective in terms of compensation for serious pollution. 

This is especially the case of oil pollution, where the strict liability regime is com-

plemented by the International Oil Pollution Convention Fund which compen-

sates victims of oil pollution in case the shipowner cannot compensate or the 

damage exceeds the limitation cap (73). 

Although international instruments usually provide either for fault-based 

liability or for strict liability, one instrument combines the two liability regimes.  

The Athens Convention relating to the carriage of passengers and their 

luggage by sea 1974 provides in Article 3.1 that the carrier is strictly liable for 

personal injury or death of a passenger up to 250.000 SDR and, should the dam-

age exceed such limit, the carrier will be further liable on a fault basis but in no 

circumstances shall his liability exceed 400.000 SDR (74). 

Naturally, every ship’s nautical and commercial aspects will be divided be-

tween the Master of the vessel and the owner, respectively. Therefore, the liabil-

ity regimes will also be enforced against the Master who will be responsible for 

his acts of navigation. He can be detained by Port States, can be criminally con-

victed by Coastal States and can be obliged to pay for the damages caused by the 

ship’s actions while in his charge (75). 

It can be seen from the facts presented that maritime law has so far been 

flexible enough to design a comprehensive liability regime which will shift from 

fault-based to strict based and both, depending on the incident occurred. As 

marine pollution has been regarded as a major point of interest after many envi-

ronmental disasters happening in the 20th century, the strict liability regime en-

acted to cope with such incidents has offered shipowners or Masters very few 

 
(72) Z.O. ŐZCAYIR, Liability for Oil Pollution and Collisions, London, 1998, p. 100. 
(73) L. ZHU, M. ZHAO, Insuring Against Marine Pollution Liability: An International Perspective, 

in J. Mar. L & Com., 2015, pp. 373 – 394. 
(74) Article 7.4 Athens Convention 1974. 
(75) M. TSIMPLIS, R. SHAW, op. cit., pp. 232 – 313. 
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possibilities of escaping liability. Nevertheless, situations when innocent third 

parties are left unprotected still exist and these problems will surely become 

more visible when autonomous vessels are introduced, as will be explained fur-

ther along this chapter. 

 

5.2. Should the current liability system be reconsidered? 

 

The principle of fault-based liability in case of maritime collisions was first 

introduced by the Brussels Convention 1910 and continues to be applicable 

worldwide. Thus, whenever a collision occurs, claimants seeking compensation 

in tort will have to prove the vessel’s fault, namely the negligence of one of the 

parties involved (76). However, without human presence on board autonomous 

vessels, negligence of the Master or crew in navigating the ship will disappear 

and more attention will be paid towards the actual management of the ship, 

which includes vessel’s compliance with international conventions and national 

legislation, vessel maintenance etc. Thus, several questions arise regarding the 

appropriateness of the fault-based rule.  

When determining seafarers’ negligence, the standard of care to be con-

sidered is that of the ordinary seafarer and is judged by reference to the situation 

as it reasonably appeared to them (77). As negligence of seafarers will shift towards 

negligence of shipowners in managing the vessel, a question thus arises regarding 

the meaning of ‘ordinary shipowner’ for the purpose of alleging negligence on 

his behalf. Assessing shipowner’s fault-based liability for negligence in managing 

the ship can be difficult to establish since plaintiffs will need access to company 

records to demonstrate such negligence. 

Another issue would regard the apportionment of liability between auton-

omous vessels in a collision case. Indeed, when two or more vessels collide, ‘the 

liability of each vessel is in proportion to the degree of faults respectively com-

mitted’ (78). In reality however, it is very difficult to determine which vessel is 

 
(76) M. TSIMPLIS, R. VEAL, op. cit., pp. 303 – 336. 
(77) The Boleslaw Chrobry [1974] 2 Lloyd’s Rep. 308. 
(78) Article 5 Brussels Convention 1910. 
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more to blame than the other (79). Furthermore, it is important to notice that 

when the very first ocean going autonomous vessel will be launched, manned 

vessels will not simply disappear. The present commercial fleet comprises ap-

proximately 50.000 vessels worldwide (80). It is therefore obvious that for several 

years, autonomous vessels will sail in parallel with their manned counterparts, 

until the latter slowly phase out. Since autonomous vessels are presumed to bring 

more safety, collisions between unmanned and manned vessels will clearly be 

more difficult to investigate and their liability will be more difficult to establish.  

It may also be the case that an accident is not caused by shipowner’s neg-

ligence whatsoever, but by a defective autonomous system on board autono-

mous vessels. This would be a typical example of product liability which will 

nevertheless bring its own challenges into the world of automation, since alt-

hough it might exclude shipowner’s liability, it will not exclude the necessity to 

protect the interests of innocent third parties who suffered damages. 

At European level, liability for defective products is established in accord-

ance with Directive 85/374/EC (81). By virtue of Article 1, the Directive builds a 

strict liability system where the European producer ‘shall be liable for damage 

caused by defect in his product.’ Due to Article 4 of the Directive, the injured 

person will only have to demonstrate the damages, the existence of the defect 

and the proximate cause between the two, mens rea on behalf of the manufacturer 

being excluded.  

For the purpose of the Directive, Article 2 considers a ‘product’ as incor-

porating ‘all movables’. Furthermore, Article 3 includes the manufacturer of a 

component part in the definition of ‘producer’. Therefore, not only will auton-

omous ships themselves fall under the Directive’s wide definition of ‘products’, 

but also will the individual producer of autonomous systems on board the vessel 

fall under the definition of ‘producer’. However, close attention should be paid 

to the Directive’s scope of application. Resulting from its preamble, the Di-

 
(79) The Macgregor [1943] AC 197. 
(80) See IMO’s website. 
(81) Council Directive 85/374/EC of 25 July 1985 on the approximation of the laws, reg-

ulations and administrative provisions of the Member States concerning liability for defective 

products [1985] L 210/29. 
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rective is only applicable to the relationship between the producer and con-

sumer. Thus, it is plain that at present time, should an autonomous vessel be 

built defectively, only third party consumers e.g. physical persons will be able to 

obtain compensation. This is a very unpractical solution that shall definitely need 

further consideration before autonomous ships become reality. 

Lastly, it is also relevant to address the issue concerning the lack of uni-

formity in third party liability of classification societies which will be the ‘driven 

force’ in designing and implementing technical standards for autonomous ves-

sels (82). At present time, no consensus exists as to the care classification societies 

owe to third parties and their liability towards third parties differ from jurisdic-

tion to jurisdiction, with some countries allowing such liability, while others 

completely rejecting it (83). It would be misleading to assume that third parties 

will not rely on autonomous vessels’ class certificate which will demonstrate that 

the ship took all necessary inspections and is given ‘the green light’ to sail. Class 

certificates’ importance in autonomous maritime trade will be much higher since 

autonomous vessels will have more technology on board, contingency plans will 

be changed and trainings of personnel pursuant to STCW, MLC and ISM Code 

will be adapted to the new type of sailing. Thus, due the increased responsibility 

and involvement with autonomous vessels, third party liability of classification 

societies will need to be revisited. Indeed, Classification Societies direct involve-

ment in development of autonomous vessels might be a solid ground for justi-

fying the adoption of a Convention regulating liability of classification societies, 

as it was suggested in the legal doctrine (84). Nevertheless, this is still debatable 

since Classification Societies since their inception have assumed a pivotal role in 

the design and construction of vessels to the imposition of standards (85). 

 

 

 
(82) M. TSIMPLIS, R. VEAL, op. cit., pp. 303 – 336. 
(83) J.C.C. LESSA, The Realm of Classification Societies. A brief legal analysis of Classification Societies 

in the shipping industry: their role, importance and regulation, in M.Musi (edited by), New challenges in 

Maritime Law: de lege data at de lege ferenda, Bologna, 2015, pp. 189 – 220. 
(84) P.J.S. GRIGGS, op. cit., pp. 119 – 130. 
(85) J.C.C. LESSA, op. cit., pp. 189 – 220. 
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5.3. Cyber liability 

 

In the future shipping world, as one of the major causes for accidents at 

sea, namely human error will disappear, it is expected that new threats will rise 

along with the implementation of technologically advanced software pro-

grammes on board vessels. More specifically, cyber attacks and the way they can 

harm the environment, disrupt the shipping business and the shipowner’s liabil-

ity they may attract will present the biggest challenges for the maritime industry. 

As it was demonstrated in the scientific community, a ship’s Global Posi-

tioning System (GPS) can be easily hacked with a device that can be built for 

only 40£, thus allowing even an inexperienced hacker to alter a ship’s course (86). 

 The experiment conducted in 2013 by the University of Texas success-

fully demonstrated how the lack of satellite GPS signals authentication can be 

exploited and deviate a yacht’s course. Additionally, in 2013, it was discovered 

that the Port of Antwerp’s IT system was hacked and drug traffickers acquired 

all the necessary information regarding containers arrival, departure and storage, 

thus facilitating their task of smuggling drugs (87). 

With this given context, it is easy to imagine the following scenario to 

demonstrate what cyber threats can possibly involve: 

what happens if, for whatever reasons i.e. new form of piracy, terrorism etc. an autono-

mous vessel’s firewall is cyber-attacked, the hacker takes control of the vessel from his shore-

based facility, and deviates the vessel from its original course in order to collide with another 

vessel or object, thus causing significant damages and marine pollution?  

It is admitted that in the current liability system, terrorist attacks causing 

marine pollution will exclude shipowner’s liability if the damage was wholly 

caused by such acts, without any further contribution from the shipowner(88).  

 
(86) M. PAPADAKI, Threats and Impacts in Maritime Cyber Security, in Engineering & Technology 

Reference, 2013. 
(87) See EUROPOL’s official statement regarding the cyber attack on EUROPOL’s web-

site. 
(88) C.M. DE LA RUE, Shipping and the Environment: Law and Practice, Abingdon-New York, 

2009, p. 98. 
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Indeed, all international conventions dealing with marine pollution allow 

the shipowner to escape liability if he demonstrates that such an intentional act 

coming from a third party was wholly caused by the third party wrongdoer(89).  

Nevertheless, the word ‘wholly’ leads to the conclusion that even the 

slightest contribution from the shipowner will trigger the latter’s liability. One 

may thus argue that if the shipowner failed to provide adequate firewall security 

for the vessel’s software and facilitated the breach, he will be liable for the dam-

ages caused.  

However, the aforementioned issue will certainly be a subjective and am-

biguous test. Protection systems will certainly be used when autonomous vessels 

will become a reality, but not even the most sophisticated and performing anti-

virus programs are 100% impenetrable (90). As history has proved so many times, 

along with the constant development of antivirus programs, hackers will also 

train and develop their skills, coming up with new ways of breaching those pro-

grams. Therefore, no matter how much time and financial resources are invested 

in developing firewall systems, cyber attacks and how they can affect the current 

liability system will always remain a major concern for the future autonomous 

world, which will have to be given proper consideration by the community. 

 

 

6. Conclusion 

 

This paper attempted to introduce the reader into the maritime safety reg-

ulatory framework and analyze whether such framework would find any appli-

cation in the future world of autonomous shipping. Indeed, when having in 

mind autonomous vessels’ natural characteristic of lacking any crew members 

on board, concerns arise regarding the compliance of unmanned vessels to the 

 
(89) For example, it was settled in the MS Limburg case of 2002, that a terrorist attack 

done with intent to cause damages falls under the provision of Article III.2.b CLC 1992 and 

thus, excludes shipowner’s liability. 
(90) For instance, the Pentagon’s firewall, which is considered one of the most advanced 

and sophisticated firewalls in the world, was breached in 2011 and hackers managed to steal 

approximately 240 thousand files. 
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current safety legislation which either imposes manning requirements or, pro-

vides for other safety measures which involve the human factor. Furthermore, 

in the new context of technologically advanced shipping, some traditional risks 

disappear but new risks rise along, namely the threats of cyber attacks. 

Although it was not the main purpose of this paper, some brief mentions 

regarding the status of autonomous ships and whether such objects will indeed 

be considered ‘ships’ in international law was briefly touched upon. As it was 

noticed, international safety conventions provide rather broad definitions of 

what should constitute ‘ships’ and there is general consensus that the natural 

attributes every ship must have are floatability, controlled movement over water, 

ability of carrying persons or cargo beyond her mass and engagement in mari-

time navigation (91). It is thus plain that unmanned vessels will be considered 

‘ships’. 

Further, the importance in maritime law of the Four Pillars of Quality 

Shipping, constituted by SOLAS, STCW, MARPOL and MLC was discussed.  

Undoubtedly, such conventions are essential for a safe maritime industry 

and have proved great efficiency in regulating safety standards. Moreover, the 

requirements and trainings imposed by these instruments for crew members 

have proved to be quite strict and seafarers actually prevent many accidents from 

happening and not just causing them (92). 

After analyzing the role of the chosen conventions in maritime safety, the 

conventions’ major legal implications with regards to autonomous shipping were 

revealed. It must be repealed that although at first sight, autonomous vessels will 

not fit in the current framework, maritime law has proved itself flexible enough 

as to accommodate all technological developments of the past years and auton-

omous technology will make no exception. Thus, all conventions that were part 

of this work will certainly not ‘die out’ but will be amended in accordance to the 

new type of ‘sailing’ and the new category of ‘seafarers’, namely the SBOs. 

As Steward Inglis from the International Chamber of Shipping has stated 

in regards to the STCW, but a position that can actually and should be applied 

to all Conventions analysed in this chapter:  

 
(91) Supra p. 4. 
(92) Supra p. 3. 
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“A holistic and comprehensive review of the STCW Convention is the 

only way to afford the convention its best chance at responding to whatever the 

future may hold, including the increasing automation of ship systems and equip-

ment,” adding that “It should also be structured with sufficient flexibility to hit 

the moving target of a changing world fleet. The arrival of new technology is 

already changing the functions that seafarers perform on board and the skills 

and training they will require, so our standards surely must soon change too.” (93) 

Lastly, as autonomous vessels will significantly shape the future of mari-

time law, the topic of civil liability of autonomous ships was also addressed.  

Should an accident occur at sea, identifying the liable persons and as-

sessing such liability will surely present their own difficulties once autonomous 

ships become a reality, since negligence of seafarers will vanish and more focus 

will be given to the management of the ship. Furthermore, as ships become more 

and more technologically advanced, threats of cyber attacks become even more 

problematic as it is not fully determined how the shipowner’s liability will be 

addressed. Indeed, shipowners have the possibility of escaping liability if the 

damaging acts were ‘wholly’ caused by actions of third parties. With regards 

however to cyber attacks, if the shipowner fails to provide adequate firewall se-

curity it clearly does not fall under the meaning of ‘wholly’ as he contributed to 

the breach, but how the adequacy of a firewall will be assessed remains to be 

seen.  

Concluding, it is clear that at present time the shipping world needs further 

clarifications for the industry to benefit a smooth implementation of autono-

mous ships. Surely, such implementation will be tedious but prosperous once it 

is accomplished and will require international collaboration between several ac-

tors. With respect to the technicality of autonomous vessels, classification soci-

eties will definitely be the ‘driven force’. On the other hand, designing a suitable 

regulatory framework will need further cooperation between international bod-

ies e.g. IMO, ILO and Flag States or Port States while the enforcement of the 

 
(93) Author Unknown, Looking to the future - The International Chamber of Shipping 

(ICS) has called for a comprehensive review of the IMO’s STCW Convention which establishes 

global standards for the training and certification of around two million merchant seafarers. 

Esben Poulsson, of ICS, looks to the future and Stewart Inglis, also at ICS, explains some of the 

Background behind this move, Maritime Risk International, 04/04/2019. 
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new rules and addressing the liability concern will be a matter for Flag States, 

Coastal States and Port States. 
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Autonomous Shipping and Cyber-Risk Assessment* 

 

ABSTRACT 

 

Every state on the globe is incessantly on the lookout for new policies, 

strategies and tactics that will defend and protect the security of the state. Now-

adays the tools of national security appear to come straight from science fiction. 

Across the world maritime community, ships, ports and infrastructure are 

strongly dependent on cyber systems. The internet of things, electronic docu-

ments and many other modernisms could alter the face of the international ship-

ping industry allowing smart procedures, e-navigation and in particular autono-

mous and unmanned vessels. However, these growths come with a cost. In par-

ticular these developments impose serious hazards and threats from the perpet-

ual connection of a vessel with the cyber world. This derives from the growing 

number of illegitimate parties that stand to gain from manipulation stolen data 

of the on-board and onshore systems of the maritime industry.  

The hypothetical effect of such malicious and brutal action might have 

significant effects for personnel on board and on shore, as well as on the envi-

ronment. By investigating the system in more detail, this paper analyses the im-

posed hazards that render the vessel vulnerable to cyber risks. This paper will 

focus, at first, with the definitions of unmanned and autonomous ships and sub-

sequently with the challenges in terms of cyber security. Furthermore, this paper 

will analyse the main system’s weaknesses and problems of autonomous ships 

and how these might be solved. In conclusion it will be mentioned the severe 

problematic connected with the insurance coverage as well as with the anti-terror 

safeguard. 

 

SUMMARY: 1. Introduction to unmanned and autonomous ships. - 2. Autono-

mous shipping and cybersecurity. - 3. Cyber-security challenges. - 4. Cyber Risk Assess-

ment for autonomous ships. - 5. System weaknesses. - 6. Cyberattacks. - 7. Insurance 

coverage and complications. - 8. Anti-Terror Safeguards and conclusion. - Bibliography. 

 
 * This article has been submitted to double blind peer review. 
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1. Introduction to unmanned and autonomous ships 

 

Nowadays, shipping plays a central role in the world economy and it 

moves more or less the 80% of world trade by volume. Approximately, 50.000 

ships dynamically participate in the worldwide trade and in this scenario, the 

digital field has continuously grown over the last 25 years on board the commer-

cial ships (1). Vessels are gradually becoming complex and extremely dependent 

on the use of digital technologies throughout their operational life (2). 

For the purpose of this paper we must first of all adjust the terminology 

needed. Worldwide, when speaking of unmanned means of transport, reference 

is made of Unmanned vehicles, known as Uvs(3), which include Unmanned Aerial 

Vehicles (4), Unmanned Ground Vehicles and Unmanned Marine Vehicles. This 

last class can be subdivided into Unmanned Surface Vehicles and Unmanned 

Underwater Vehicles. Unmanned ships are those which are capable of coordi-

nated movement on the water without crew onboard. According to this, it is 

crucial to highlight that basically this control might be performed in two ways (5); 

either remotely by means of a laptop managed by human operations, or auton-

omously, as long as the vessel has been programmed before deployment and 

follows determined nautical course without any kind of human’s interaction (6). 

Autonomous movement implies highly sophisticated software technology, sonar 

radars and algorithms. 

 
(1) S. LAGOUVARDOU, Maritime Cyber Security: concept, problems and models, Kongens Lyngby, 

2018, p. 19. 
(2) S. LAGOUVARDOU, op. cit., p. 20. 
(3) E. VAN HOOYDONK, The Law of unmanned merchant shipping – an exploration, in the Journal 

of International Maritime Law, 2014, p. 403. 
(4) For a deeper analysis see C. RANI, H. MODARES, R. SRIRAM, D. MILKULSKI, F.L. LEWIS, 

Security of unmanned aerial vehicle system against cyber-physical attacks, in Journal of defence modeling and 

simulation: Applications, methodology, technology, pp. 331 – 342. 
(5) There are many different formulations of autonomy levels, see e.g. See A. SERDY, M. 

TSIMPLIS, R. VEAL, S. QUINN, A. NTOVAS, Liability for Operation in Unmanned Maritime Vehicles with 

Differing Levels of Autonomy, Southampton, 2016. 
(6) CMI INTERNATIONAL WORKING GROUP, Position Paper On Unmanned Ships And The 

International Regulatory Framework, available on the CMI’s official web site: https://comitemari-

time.org/work/unmanned-ships/. 

https://comitemaritime.org/work/unmanned-ships/
https://comitemaritime.org/work/unmanned-ships/
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Unmanned ships may be utilised for a large number of purposes, and ob-

viously, risks will nonetheless have to be managed. At first glance, Unmanned 

means of transport would remove the human factor, which represents approxi-

mately 80 per cent of all marine causalities (7). However, since even Unmanned 

vessels are controlled by human operators, the human element will inevitably 

continue to play a crucial role in terms of risk management. In addition to this, 

since the human is not on board, the shore-based ship controller will not be able 

to respond with the identical intuitive feel for the case.  

Incontrovertibly, because the operator will be reliant on the successful op-

eration of all the sensors on board, new kinds of hazards and dangers will arise. 

First of all, it is essential to point out that an autonomous vessel is a ship 

that is generally unmanned and self-navigating (8). The autonomous ship receives 

major decisions regarding the navigation through a satellite data link from a crew 

ashore, in case it is needed, but also make navigational evaluations by itself by 

analysing Global Positioning System (GPS) data in a normal situation (9). 

In the future, the Nordic maritime industry will play a key role in the in-

novation of advanced digital maritime solutions. At the core of these new inno-

vations is the sharing of different kinds of information, seamless connectivity 

between assets and crew at sea and on shore, and useful solutions (10). 

 

 

2. Autonomous shipping ad cybersecurity 

 

The growing attention to information and connectivity will bring chal-

lenges for the maritime cyber security area. Indeed, maritime cyber security is a 

rather new type of cyber security that brings about new challenges and issues 

every day. The rapid evolution in the use of digital technologies, as well as the 

 
(7) E. VAN HOOYDONK, op. cit., p. 406. 
(8) See also S. HETHERINGTON, Unmanned Ships, in Ausmarine, 2016, par. 38.4. 
(9) P. VISTIAHO, Maritime Cyber Security Incident Data Reporting For Autonomous Ships, Tam-

pere, 2017, p. 1. 
(10) K.E. KRISTIANSEN, The Home of Disruption ‒ Look to the Nordics for New Wave of Digital 

Maritime Solutions, 2017, available on the web site: http://www.nor-shipping.com/home-disrup-

tion/. 

http://www.nor-shipping.com/home-disruption/
http://www.nor-shipping.com/home-disruption/
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improvements in automation, rises the importance of addressing all potential 

hidden challenges. According to what has just been mentioned, big data quality 

problems, safety regulations adjustment and human involvement in terms of 

self-sufficiency are only a few of the challenges that the industry should face 

before adopting the auspicious innovation and modernisation. Indeed, the grow-

ing of big data’s use and smart vessel will increase the amount of information 

available to cyber attackers and the potential attack surface to cybercriminals (11).  

The existing state of affairs connected with maritime cyber security is sig-

nificantly weak. The maritime industry lacks a harmonised approach to cyber 

security with the consequence that cyberattacks against the industry are increas-

ing. Cyberattacks targeted at key ports or offshore ships might potentially have 

terrible effects on a global scale (12). Consequently, an international approach to 

cyber security in the maritime sector is desired as well as indispensable, but it 

will take time to implement.  

According to Asbjorm Skaro, the director of the digital system of Rolls-

Royce, the maritime industry will face an enormous change in the coming years 

as autonomous ships are becoming more unexceptional. According to this, it is 

expected that fully autonomous cargo ships will be in use by the year 2030 (13). 

Of course, this wave includes economic viability, change in regulations and in-

tegration of new technology (14). 

The entrance into force of autonomous ships will bring about challenges 

in terms of cyber security of the maritime area, as satellite data links will be used 

more regularly and for more vital duties than ever before. All kinds of data will 

be running back and forth through the satellite data link. This connection needs 

to be secured somehow, and what if something goes wrong? what actions need 

to be taken in case a cyber security incident is detected? 

 
(11) S. LAGOUVARDOU, op. cit., p. 23. 
(12) L. JENSEN, Challenges in Maritime Cyber-Resilience, in Technology Innovation Management Re-

view, 2015, pp. 35 ‒ 39.  
(13) O. LEVANDER, Forget Autonomous Cars ‒ Autonomous Ships Are Almost Here, in IEEE 

Spectrum, 2017.  
(14) G. PETERS, A Decade to Autonomous Cargo Ships?, 2017, available on the web site: 

http://www.ship-technology.com/features/featurea-decade-to-autonomous-cargo-ships 

5838573/(accessed February 20, 2019). 
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Autonomous as well as unmanned vessels might face a large number of 

security hazards at sea and ports, such as hacking into any of the equipment of 

the ship or the data link, malware, GPS spoofing and many more (15). Notwith-

standing what has just been mentioned, autonomous shipping represents an ab-

solutely new transportation sphere and it does not own common incident man-

agement and reporting practices set in place, with the consequence that it is crit-

ical to research in these areas and find new standards managing incidents con-

nected with autonomous and unmanned shipping. 

There is a wide number of potential risks that might delay the commercial 

utilization of autonomous vessels, which range from regulatory and legal re-

strictions to economic viability and safety concerns, but none matches physical 

and cyber security onboard the ship in terms of level of criticality.  

Due to its ungoverned space, the maritime sphere is prone to the prolif-

eration of criminal actors that might benefit from the permeability of maritime 

boundaries. According to this, cyber security is one of the most dangerous risk 

that digitalization arises. Cybersecurity as well as cyber operation has become a 

high priority for the maritime industry since the 2010 Strategic Defense and Se-

curity Review branded cybersecurity as a top-level danger to national security. 

To understand clear how the protection of the ship’s system is crucial, it 

is noteworthy to highlight that the hypothetical compromise of it might lead to 

injury or loss of life and physical damage to the environment as well as to the 

infrastructure (16). 

Cybersecurity is not just about reducing and preventing hackers gaining 

access to ship’s system and information, but it also addresses the safeguarding 

of integrity and availability of information and systems, guaranteeing the conti-

nuity of business and of utility of digital assets. 

Literally cybersecurity can be well-defined as “the collection of tools policies, 

security concepts, security safeguards, guidelines, that can be used to protect the cyber environ-

ment and organization and user’s assets” (17) According to this latter definition “cyber 

 
(15) P. VISTIAHO, op. cit., p. 2. 
(16) S. LAGOUVARDOU, op. cit., p. 24. 
(17) INTERNATIONAL TELECOMMUNICATION UNION, Series X: Data Networks, open system 

communications and security: overview of cybersecurity, 2008, p. 1205. 
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environment” encompasses the interconnected networks of both Information 

Technology (IT) and cyber-physical system using electronic systems comprising 

the services, information and business functions that exist merely in cyberspace. 

Most computer-based technical, mechanical and operations systems utilized in 

ports and onboard ships as well as oil and gas platforms are being gradually are 

automated. A large number of tests have proved that the above-mentioned port 

and ship’s systems are vulnerable as well as prone to manipulation and penetra-

tion, including also those that interface via satellite (18). 

 

 

3. Cyber-security challenges 

 

As already pointed out in the first paragraph, the consciousness in the 

maritime area regarding cyber security is limited and this might be caused by the 

relatively small number of incidents that happened (19).  

Notwithstanding what has just been analyzed, it is evident how the Infor-

mation Communications Technology (ICT) system’s use is increasing in the in-

dustry and more attention on cyber security is needed.  

However, it is crucial to mention that ICT systems in the shipping industry 

are usually complex and avail of a large amount of distinctive technologies, with 

the consequence that a lack in practice of cybersecurity in the ICT environments 

might lead to the fact that the systems are acutely exposed to cyberattacks. 

 The regulations concerning the shipping areas contain very little on mar-

itime cyber security at international, regional and national level; these regulations 

often merely include safety and physical security matters (20). Of course, nowadays 

there are some initiatives, but they are not yet sufficient, and more work is re-

quired to set the entire industry to the same page. 

Little research has yet been done about cyber threats and hazards expressly 

concerning the autonomous shipping, since it is such a new problem matter. 

 
(18) J. WAGSTAFF, All at sea: global shipping fleet exposed to hacking threat, Singapore, 2014. 
(19) P. VISTIAHO, op. cit., p. 11. 
(20) P. VISTIAHO, op. cit., p. 12. 
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Notwithstanding what has just been mentioned, it is crucial to highlight 

that there is some research regarding threats posed by autonomous vehicles (21). 

 Indeed, in the common case of autonomous vehicles, it was noticed that 

many eaknesses lie in the different sensor systems used to get information about 

its surroundings, speed, location, etc. with the consequence that the advanced 

sensors of autonomous ships according to the MUNIN (22) concept are vulnera-

ble to cyber hazards since they are extremely similar one to the other. 

This kind of attacks usually demands physical access to the sensor by the 

attacker. Nevertheless, it is also possible to hack into the connections with the 

danger that false sensor data might have severe consequences in the other ship’s 

system. 

For instance, the typical GPS spoofing towards the ship, which generates 

a fake signal of the GPS, might be a possible scenario of assault. This counterfeit 

signal would overwhelm the real GPS signals as GPS is traditional settled to use 

the strongest signals, with the consequence that the vessel might be overtaken 

by cyber attackers.  

Another typical attack is GPS jamming, which might restrict the ability of 

the ship to navigate, as it involves radio noise broadcast in the frequency of the 

GPS. 

The sensors Light Detection and Ranging, known also as LIDAR are com-

monly utilized to measure distance to objects and create a 3D map of the envi-

ronment, extremely used for localization, navigation, as well as for the avoidance 

of obstacles. According to this and in connection with the subject matter, spoof-

ing or jamming of LIDAR is not difficult at all to do with low cost equipment, 

e. g. pointing a laser at the right frequency towards the receiver, with the conse-

quence that the vessel is distract from its original route. 

 
(21) S. PARKINSON, P. WARD, K. WILSON, J. MILLER, Cyber Threats Facing Autonomous and 

Connected Vehicles: Future Challenges, in IEEE Transactions on Intelligence Transportation Systems, 2017, 

pp. 2898 ‒ 2915.  
(22) The project MUNIN (Maritime Unmanned Navigation through Intelligence in Net-

works) is a research project, co-funded by the European Commissions. It aims to “develop a concept 

for an autonomous ship, which is defined as a ship guided by automated on-board decision systems but controlled 

by a remote operator in a shore side control station”.  
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In a comparable way as LIDAR, are also intended the daylight and infrared 

camera which might be simply disabled and inactivated through a bright light 

thus preventing the ship from detecting an obstacle along its way and increasing 

risks of collisions. 

It is remarkable to point out that the autonomous engine monitoring sys-

tem and the system of autonomous navigation of the MUNIN idea have com-

parable functions as the autonomous vehicles. The control units of the engine 

of an autonomous vessel have several tens of millions of lines of code, so it 

might be assumed that a large amount of them are found in the autonomous 

ship’s system as well. It is evident how a huge amount of code makes code re-

views not practical and a lot of vulnerabilities are detected. 

In the MUNIN concept, even the control center on shore is inclined to 

be cyber-attacked for example intercepting and altering communications and 

broadcasting between the control center at hand and the vessel. 

 

 

4. Cyber Risk Assessment for autonomous ships  

 

Due to the existing environment challenges and the growing demands on 

world trade, a large number of organizations in the maritime industry have rap-

idly turned to autonomy to tackle substantial challenges connected with the 

transport via ocean (23). 

It is worthy to highlight that the autonomous ship’s benefits are multi-

fold, rending this particular solution extremely practicable and potentially eco-

nomically feasible (24). Notwithstanding what has just been mentioned, the cur-

rent cost-effective estimates for autonomous vessels ignore the new losses cor-

related with cyber-physical attack. The principal reason for this is the inability to 

broadly assess the threats and weaknesses associated with autonomous shipping 

 
(23) INTERNATIONAL CHAMBER OF SHIPPING (ICS), Shipping, world trade and the reduction of 

CO2 emissions, United Nations Framework Convention on Climate Change (UNFCCC), 2016.  
(24) K. TAM, K. JONES, Cyber-risk Assessment for Autonomous Ship, in International Conference on 

Cyber Security and Protection of Digital Services (Cyber Security), Glasgow, 2018, p. 1. 
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due to the untested combinations of advanced autonomy technology and tradi-

tional maritime systems in a unique and complex context.  

Even if the interconnectivity between vessels and on-shore infrastructure 

have gained efficiency, this inclination also increases hypothetical cyberattacks 

on ships (25). 

To better understand the topic at hand, it is crucial to point out how now-

adays the three main examples of near-future ships, which have different degrees 

of automation and are designed for various purposes and prototypes with their 

first voyage planned for 2020, are the YARA Birkeland, a cargo ship which has 

the characteristic to be zero-emission and fully autonomous, Mayflower Auton-

omous Ship, which has a particular scientific research and experimental technol-

ogy and in 2020 will complete its first transatlantic voyage, and Rolls Royce 

AAWA which is a multipurpose ship with reduced crew in 2020 and fully auton-

omated by 2035 (26). 

In order to assess cyber-risk specific to autonomous ships, we will use a 

novel utilization of the MACRA (27) model, a maritime-specific framework that 

assess cyber hazards (28). It is worthy to highlight how this model applies on es-

tablished patterns and our challenge is to extend it also to futuristic ships and 

the associated cyber-risks (29). 

The Macra framework is intended to model an attacker’s attack-vector, 

object and profile type. Analogously, target models ship weaknesses, imaginable 

effects and defence resources. 

Considering the three types of autonomous models mentioned earlier, it 

is necessary to say that the YARA Birkeland is well-thought-out the world’s first 

autonomous container and currently designed merely for two routes between 

three ports, 7 and 20 nm apart and this never deviates more than 12 nm from 

 
(25) ALLIANZ GLOBAL CORPORATE AND SPECIALTY, Safety and shipping review 2016, availa-

ble on the web site: https://www.agcs.allianz.com/. 
(26) K. TAM, K. JONES, op. cit., p.1. 
(27) Maritime Cyber-Risk assessment. 
(28) K. TAM, K. JONES, MaCRA: A Model-Based Framework for Maritime Cyber-Risk Assess-

ment, in WMU Journal of Maritime Affairs, 2019.  
(29) UNITED STATES GENERAL ACCOUNTING OFFICE, Information Security Risk Assessment 

- Practices of Leading Organizations, Washington DC, 1999.  

https://www.agcs.allianz.com/
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the coast (30). Since it has the ambition to perform autonomous sailing as well as 

loading and unloading of goods, YARA exploits conventional maritime aids, 

such as software regarding anti-collision, and automated machinery for cargo 

and mooring. 

To what concern the AAWA, it is crucial to point out that Rolls-Royce 

has recently set the Advanced Autonomous Waterbourne Application, a joint 

industry project with the ambition to conduct research about autonomous ves-

sels (31). The particularity of this project is that they have also built a partnership 

with Google to develop intelligent awareness’s software since planning autono-

mous ships will host a new sensor along with the traditional AIS of ships and 

other radar systems. Additionally, an AAWA white paper sets concerns regard-

ing the hacker activity around the navigation technology without giving a full 

analysis on cyber risks. It seems obvious how all these new technologies have 

weighty cyber weaknesses and the attack surface of an autonomous ship is con-

siderably more than traditional ships. 

The MAS project was formed by several groups to develop an autono-

mous ship adapt to perform scientific research around the globe as a platform 

for new ideas connected with maritime autonomy (32).  The goal of MAS is to in-

corporate a large number of new technologies for autonomous sailing such new 

sensors, smaller autonomous drones for collecting data and new systems of pro-

pulsion (33). 

Without observe in detail the mechanic and technic characteristic of MA-

CRA, it is however essential to study the possible cyber risk and weaknesses that 

will affect the future of autonomous ships; in fact as the three examples of pro-

jects have diverse designs and supposing that the preponderance of futuristic 

autonomous vessels will share commonalities, it might be assumed that they will 

share comparable and analogous cyber-risk. 

 
(30) K. TAM, K. JONES, op. cit., p. 2. 
(31) E. JOKIOINEN, Technology development areas in AAWA, available on the website: 

https://www.rolls-roycemotorcars.com/. 
(32) SHUTTLEWORTH DESIGN, Mayflower autonomous research ship, available on the website: 

http://ww.shuttleworthdesign.com/. (accessed April 27, 2019) 
(33) K. TAM, K. JONES, op. cit., p. 2. 

https://www.rolls-roycemotorcars.com/
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More precisely, MACRA can project risks on a two-dimensional plane (34) 

where risk quadrants categorise hazards in class, such as low, medium, high. 

 

 

5. System weaknesses  

 

The AIS, acronym of Automatic Identification System was intended to 

avoid collision by broadcasting, via satellite or radio, ship identification, localisa-

tion, and so on. These technologies already have acknowledged cyber weak-

nesses and the risk of adversaries counterfeiting data is tangible. 

Considering the kind of AIS effects (35), criminal and terrorist attacker pro-

files should have the most interest in these systems. However, unmanned vessels 

may fascinate more competitors as the probability of being caught is minor given 

the attacker resources are enough to obscure their activity. 

Global Navigation Satellite System, known as GNSS, satellites are used in 

the shipping industry for global positioning fixing data. Hence, an autonomous 

ship which is dependent to communication based on satellite to send data and 

commands, may be more vulnerable. Since the systems on autonomous ships 

must be able to obtain tele-communications from on-shore crew, this increase 

the attack surface multi-fold and aggressor incentives as a cyber-attack may pro-

duce total control of significant operations of the vessel. 

The Detection of Radio and Ranging uses the waves of radio to establish 

nearby objects’s distance and localization (36). Indeed, even if the signals of radio 

are harder to jam compared to satellite, it is still possible. According to this, it is 

important to point out that normally, the return and reward of an attack based 

on radar is quite low as a ship is usually equipped more trusted upon navigation 

systems. However, this is true when talking regarding traditional vessels with 

crew onboard who take information from different sources such as visual signs. 

 
(34) K. TAM, K. JONES, op. cit., p. 4. 
(35) See figure 1 of K. TAM, K. JONES, op. cit., p. 4. 
(36) U.N. Archives and R. Administration, CFR Title 47 (parts 80-end) Code of Federal 

regulation title 47 telecommunications revised as of October 1st 2016. 
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In contrast, an unmanned ship might be more vulnerable to compromised in-

formation regarding the navigation (37) and similarly an autonomous ship, which 

does not have crew, is more dependent on its sensors, such as the radar and 

analogous technologies, like sound, light or infrared emitters. 

Internal and External environment’s sensors provide human crews data 

on humidity, temperature, localization, speed and much more; consequently, 

even if future autonomous vessels will probably have greater sets of different 

sensors for more fine-grained control, as they might share comparable weak-

nesses, all may be compromised with easy cyber-attack, except if high-level and 

advanced defenses are in place. 

In addition to what has just been mentioned, also Voyage data recorders 

(VDR) (38) might be a hypothetical target for cyber-physical attacks (39). Indeed, as 

the known “black box” for the aviation incident, VDR collect and save data 

from a number of maritime systems for incident reporting. At the moment it 

does not store data pertinent for the cyber investigations; still, it is more than 

probable that fully autonomous ships will do so in future. 

In conclusion it is crucial to mention that by propagating of MaCRA with 

attacker and object (such as YARA, AAWA, MAS) data, it is finally possible to 

assess the hazards of these autonomous vessels, with the consequence that it will 

be possible to understand which cyber-maritime risks will emerge when all the 

systems are connected on the first fully autonomous ship. 

Although cyber security is a remarkable concern, no existing solution has 

reached a complete understanding of the new cyber-hazards’ scenario. 

 

 

 

 

 
(37) K. TAM, K. JONES, op. cit., p. 5. 
(38) Commonly known as VDR. 
(39) R. SANTAMARTA, Maritime security: Hacking into a voyage data recorder (VDR), available on 

the web site: https://ioactive.com (accessed February 5, 2019). 

 

 

https://ioactive.com/
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6. Cyberattacks 

 

Most of the actual cybercrime operations’ understanding is drawn from 

the lessons learned from attacks suffered by companies over the past twenty 

years. 

The hacker uses three essential methods (often in combination) to target 

a ship (40). The first one is “social engineering” which is the capacity to imitate an 

employee, maintenance engineer or customer over the telephone to dupe unsus-

pecting employees into handing over information. After this, the second com-

mon technique is the “brute force” which is the use of software tools to identify 

targets and attack them. The third one is “technical intrusion” which is the ma-

nipulation of system design and management deficiencies. Usually an attack is a 

process subdivided into three stages which are Reconnaissance, Identification 

and Execution. 

There are two categories of hypothetical cyberattacks that might affect 

ships, in particular the autonomous and unmanned one. These are targeted and 

untargeted attacks. In the former, the vessel is the intended target, whereas in 

the latter the ship is one of many possible targets. According to this, untargeted 

attacks usually manipulate identified vulnerabilities that might exist in some sys-

tems utilised by the ship. Untargeted attacks are like those common in the Inter-

net, such as Malware, Phishing or Watering hole attack. 

On the contrary, targeted attacks use means expressly tailored to attack an 

explicit ship, such as subverting the supply chain, spear phishing or brute force. 

However, it is obvious how these are merely examples, since new kinds of at-

tacks are detected every year. 

The large majority of cyberattacks are directed by steps. The first one is 

surveying or inspection, where all information regarding the target vessel is col-

lected. After this, the attacker will try to access the ship’s system, this is known 

as the “delivery stage”. The third phase is breach, where the attacker gains access 

 
(40) R. JOHNSON, Cyber Risk, A Joint Hull Committee Paper In conjunction with Stephenson Har-

wood, London, 2015, p. 4. 
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to some or all of the ship’s equipment. Lastly, there is the effect, the stage where 

the attacker assaults the breached system (41). 

It is noteworthy to point out that thanks to good cyber security on targeted 

systems, a wide number of cyberattacks are blocked at the second or third phase. 

Autonomous and unmanned ships have a large number of systems 

onboard which might potentially be vulnerable to a cyberattack; the hypotheti-

cally exposed systems onboard might be the communication system, power con-

trol systems, bridge and access control systems, cargo management and core in-

frastructure systems. 

Recently, ships have grown more dependent on the ship-to-shore inter-

face, which is currently used to conduct different actions. Specifically, with the 

introduction of autonomous ships this interface and the satellite connection will 

be vital to safeguard from cyberattacks. 

In broad terms, a cybersecurity incident is an occasion that interrupts and 

disturbs the typical and regular operations. It may denote that a network organ-

isation, ICT system, or data have been compromised or has failed. The Interna-

tional Organization of Standardization (ISO) points out that an information se-

curity incident is “One or multiple related and identified information security events that 

can harm an organiza- tion's assets or compromise its operations.” (42) while the National 

Institute of Standards and Technology (NIST) describes it as “A violation or im-

minent threat of violation of computer security policies, acceptable use policies, or standard se-

curity practices.” (43). 

A cybersecurity occurrence might result in various undesirable effects. For 

instance, financial and economic loss, legal matters, productivity’s loss or loss of 

reputation (44). All these hypothetical incidents and risks need to be managed to 

reduce negative impacts to an organisation. 

In order to give a brief explanation on which are the main approaches, it 

is crucial to highlight that information security incident management is mostly 

 
(41) P. VISTIAHO, op. cit., p. 17. 
(42) ISO/IEC 27035-1: 2016 Preview, International Organization for Standardization, 2016.  
(43) P. CICHONSKI, T. MILLAR, T. GRANCE, K. SCARFONE, NIST Special Publication 800- 

61: Computer Security Incident Handling Guide, Galthersburg, 2012, p. 79.  
(44) I.A. TØNDEL, M.B. LINE, M.G. JAATUN, Information Security Incident Management: Current 

Practice as Reported in the Literature, Computers & Security, in Computers & Security, 2014, pp. 42 ‒ 57. 
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standardised in two type: the ISO/IEC 27035-1:2016 and the NIST Special Pub-

lication 800-61 which both suggest an analogous structure for the management 

of incident (45). Indeed, the management of the incident might be both proactive 

and reactive; the former includes preparation and risk valuation with the aim to 

prevent incidents and make sure that the organisation is prepared and ready to 

act when an incident occurs. The reactive part comes into force when the inci-

dent happens and lasts until the usual operations are reestablished. In particular, 

this part comprises the recognition of the incident, the related data collection, 

the report of the incident to the right audience, and other actions such as con-

taining the incident, electing the appropriate actions and acting on them, recov-

ering from the incident and learning from it. Once the reactive part has finished, 

it is necessary to go back to the proactive part to set up new preventive measures. 

A first lead example of incident is the one occurred in Belgium, where a 

huge cyberattack hit the port of Antwerp between 2011 and 2013. In the case at 

hand, drug smugglers had some hackers employed to hack the system of the port 

to permit access to them to secure data regarding locations and containers’ de-

tails security. All this procedure allowed the drug traffickers to place drugs inside 

apparently legitimate container since they could be emptied before anyone sus-

pect anything. From the Antwerp incident on, these kinds of attack are com-

monly refered to as “ghost shipping” (46). 

Another example of a recent incident which characterised the entire mar-

itime industry occurred in 2017, when a virus affected the ICT system of Maersk, 

which is the principal container shipping line of the world. Due to the attack, 

many of the ICT system of Maersk were shut down and its operations were 

paralysed for several days. Moreover, the ports lost all information regarding the 

cargo contained in each container, making it impossible to receive or deliver any 

further cargo until the ICT systems were fixed. This attack caused huge prob-

lems in the logistic chain of several cargo and shipowner across the world (47). 

 

 

 
(45) P. VISTIAHO, op. cit., p. 29. 
(46) T. BATEMAN, Police Warning After Drug Traffickers’ Cyber-Attack, London, 2013.  
(47) J. SAUL, Global Shipping Feels Fallout from Maersk Cyber Attack, London, 2017.  
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7. Insurance coverage and complications 

 

The first thing to point out before dealing with cyber risk and insurance, 

is that cyber risks are systemic, i.e. they are capable of impacting many companies 

at the same time (48). 

By definitions, the consequences of any systemic risk are extensive, as it 

might potentially lead to breakdowns in an entire system, as opposed to break-

downs in individual parts and components, and complex as multiple variables, 

connections, dependencies are involved. Systemic risk by its nature necessitates 

risk-sharing due to the risk of contamination, as one loss triggers a chain of oth-

ers. 

Systemic cyber risks involve individual components critical to the entire 

infrastructure environment. Therefore, cyber-attacks to these components tend 

to impact (often in terms of delay, denial, breakdown or loss) related ecosystem, 

resulting in significant adverse effects to public health or safety, economic secu-

rity or national security (49). 

Cyber risk is an evolving threat. Any organisation that depends on tech-

nology involves cyber risk (50). Cyber risk is not merely a new risk which can be 

managed in a traditional way and left to the IT department of businesses. In fact, 

it is a crucial business risk, and all aspects of the business (including culture) have 

to be taken into account in order to provide appropriate risk management. Cyber 

risk does give rise to opportunities for insurers, but also too many challenges. 

There is no established framework defining and scoping the risk, and calcula-

tions are made difficult because of the lack of suitable historical data and loss 

experience. In the obstacle found by insurer connected with autonomous cyber 

risk, it emerges immediately the lack of knowledge about systemic cyber risk and 

its potential impact, little or no data about cyber risk collected in-house and no 

bandwidth to identify growth opportunities (51). 

 
(48) AIG, Is Cyber risk systemic?, available on the website: https://www.aig.com/. 
(49) WORD ECONOMIC FORUM, Understanding systematic cyber risk, available on the web site: 

https://www.weforum.org/whitepapers/understanding-systemic-cyber-risk.  
(50) Ibidem. 
(51) On the point, see also D. MAHONEY, Underwriters get ready for crewless ships, in Business 

insurance, vol. 50, 2015. 

https://www.aig.com/
https://www.weforum.org/whitepapers/understanding-systemic-cyber-risk
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According to what has already been analyzed in relation to cyber risk, it 

seems obvious that there is a need to develop and create new insurance products. 

Indeed, cyber risks cover a wide array of threats, hazards and types of loss, such 

as operating loss, loss of immaterial rights, data loss and connected cost for re-

covery, court cases and investigations. Notwithstanding what has just been men-

tioned, in reality the risks and types of loss arising from cyber-attacks are not 

covered by the conventional insurance products (52). 

For instance, the traditional shipping insurance, in particular P&I and Hull 

& Machinery insurance, generally do not cover cyber risks since they usually in-

clude the “institute cyber-attack exclusion clause” (CL 380)” (53), which pre-

scribes that there is no insurance cover for damage ”caused by or arising from the use 

or operation, as a means for inflicting harm, of any computer, computer system, […]” (54) it is 

possible to take out a cyberattack exclusion clause in exchange of an extra pre-

mium. 

Cyber insurance products have been growing, but it is not sure if the nec-

essary cover is available in connection with the actual risk and extent of loss 

since the present cyber insurance products are collective arrangements, known 

as “pools”, where the biggest loss of a particular shipowner could in reality de-

plete the other insured shipowners’ chance of being covered. Furthermore, it is 

worthy to mention that cyber insurances have not reached a high level with a 

safe and secure Insurance market yet.  

Nowadays it has been observed by the insurance company that there is a 

huge gap between the actual cyber risk and the restricted number of insurances 

taken out in the area with the obvious consequence of a large amount of non-

insured hazards. 

 
(52) DANISH MARITIME AUTHORITY, Analysis Of Regulatory Barriers To The Use Of Autono-

mous Ships, Copenhagen, 2017, p. 93. 
(53) Ibidem. 
(54) CL380: “1.1 Subject only to clause 1.2 below, in no case shall this insurance cover loss, damage, 

liability or expense directly or indirectly caused by or contributed to by or arising from the use or operation, as a 

means for inflicting harm, of any computer[…]. 1.2 Where this clause is endorsed on policies covering risk sof 

[…], Clause 1.1 shall not operate to exclude losses (which would otherwise be covered) arising from the use of any 

computer[…] in the launch and/or guidance system and/or firing mechanism of any weapon or missile.”.  
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As previously said, it might be done a parallelism with cars, where the 

owner/user is strictly responsible for any damage caused by the car according to 

sections 101-104 of the road traffic act (55). The act amending the road traffic act, 

which contains the situations for permits to test self-driving cars (56) demonstrates 

that the strict liability system and compulsory liability insurance operates and 

applies also to tests with self-driving cars. Conversely, the responsible party and 

the party insured have been amended from the “owner/user” to the “permit 

holder” during the stage known as “test” (57). According to this, it might be as-

sumed that this applies merely during the test stage and once autonomous car 

will be fully approved and accepted, the owner/user will still be the liable party 

with the obligation to take out an insurance for liability (58). 

 

 

8. Anti-Terror Safeguard and conclusion 

  

Cybersecurity has been debated for years in the IMO Maritime Safety 

Committee (59) which has drafted an overall guideline both for shipowners and 

authorities on how to best address cyber hazards in the maritime industry (60). 

There is a sort of general arrangement in the MSC of IMO that defences 

and precautions for responding to cyber hazards are a natural part of the ISM 

Code. In June 2017, it was agreed that shipowners must have addressed cyber 

threat management as part of their management system of safety (SMS), no later 

than in connection with the periodical verification of a vessel’s Document of 

Compliance after 1 January 2021(61).  

Generally, fragilities and threats in connection with amplified autonomy 

relate to the next system areas: 

 
(55) Consolidated act no. 38 of 5 January 2017. 
(56) Act no. 696 of 8 June 2017. 
(57) Cf. section 104(3) and section 106(3) of the road traffic act.  
(58) DANISH MARITIME AUTHORITY, op. cit., p. 94. 
(59) MSC. 
(60) MSC-FAL.1/Circ.3. Guidelines on Maritime Cyber Risk Management, which replaced 

Interim Guideline (MSC.1/Circ.1526). 
(61) Maritime Safety Committee (MSC), 98th session, 7 - 16 June 2017  
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a) ’Bridge systems’: systems of navigation cooperating with shore-based 

networks for update;  

b) ’Cargo management systems’: Digital cargo systems connecting with 

shore-based networks;  

c) ’Access & control systems’: Digital systems controlling the condition of 

the vessel; 

d) ’Communication systems’; 

e) ’Shoreinterface’: vessels become more dependent on land communica-

tion; 

f) “Propulsion & machinery management and systems”: which supervise 

machinery on board the vessel.  

In addition to the guidelines previously mentioned, other guidelines have 

been developed on the cybersecurity of ships, such as the “Guidelines on Cyber 

Security Onboard Ships” (62) which are supported by the main organisations in the 

maritime industry. However, considering the rapid change of the threat scenario 

as well as technology development (including hacking method) it is recom-

mended that cybersecurity must be regulated via guidelines which could be con-

stantly amended and updated rather via prescriptive convention-based regula-

tion. 

In conclusion it is important to mention that even if security concerns 

delay their implementation, the evolution to autonomous shipping is inevitable 

(63). Cost-effectively, it’s common sense and industries as well as governments are 

supporting this new age. The biggest industries have evidenced that autonomous 

technologies for vessels exist and operate. 

 

 

Christian Beinis 

LLM in International Maritime Law 

Swansea University 

 
(62) BIMCO, CLIA, ICS, INTERCARGO, INTERMANAGER, INTERTANKO, IUMI, OCIMF, 

WORLD SHIPPING COUNCIL, Guidelines on Cyber Security Onboard Ships, version 3.  
(63) H. WISE, Autonomous shipping: the future of seafaring, London, 2018. 
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Driving Transport Law into the 21st century  

the Case of Autonomous Vehicles* 

 

 

ABSTRACT 

 

Society has tremendously changed the last decade and still is in a transi-

tional period because of different technological evolutions. These technological 

developments affect our way of thinking, doing business, communicating, inter-

action and the work/life balance. This article focusses on some implications re-

lated to the commercialisation of self-driving cars. Such vehicles are no longer a 

mere futuristic idea. They could soon be available on the market. Society in gen-

eral and the applicable rules in particular will undergo a transformation following 

the introduction of autonomous vehicles. Despite the many benefits, self-driving 

cars also pose several challenges. These do not only relate to technical aspects 

but also to the influence of the autonomisation of traffic on infrastructure and 

employment in different sectors. More importantly, several legal challenges will 

need to be addressed as well before society will be able to fully enjoy the benefits 

of self-driving cars. The question as to who should be held liable for damage 

caused by self-driving car has already been addressed in academia. Less attention 

has been devoted to the relationship between autonomous vehicles and the ex-

isting private international law rules in the European Union. Although the ap-

plication of the current jurisdictional and conflict of laws rules does not present 

problems, the membership of some EU Member States of the 1971 Hague Traf-

fic Accidents Convention and/or the 1973 Hague Products Liability Convention 

impedes the harmonisation of conflict of laws rules in non-contractual matters 

as envisaged by the Rome II Regulation. In cases concerning liability arising from 

traffic accidents and in product liability cases, different Member States courts 

sometimes apply a different national law. This reduces foreseeability and legal 

certainty. 

 

SUMMARY: 1. Introduction. – 2. The working of a self-driving car. – 3. Benefits 

and challenges of self-driving cars. – 4. Liability in the context of self-driving cars. – 4.1. 
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Qualification of software. – 4.2. Putting the self-driving car into circulation. – 5. Private 

international law rules and self-driving cars. – 5.1. Jurisdiction. – 5.2. Applicable law. – 

6. Concluding remarks. – Bibliography. 

 

 

1. Introduction 

 

Self-driving or autonomous vehicles are no longer a mere futuristic idea. 

According to recent predictions, fully autonomous vehicles could already be 

available within five to twenty years (1).. Today, technology has already partly 

taken over some of the user’s tasks in controlling the vehicle (2). Examples 

thereof are adaptive cruise control, lane keeping assistance and automatic park-

ing systems. This technology will ultimately be developed to the point at which 

vehicles are able to take persons from one place to another without any human 

interference (3). Society in general and the existing legal rules in particular will 

undergo a huge transformation with the rise of autonomous vehicles. It is, there-

fore, not surprising that several aspects related to self-driving cars and artificial 

 
*This article has been submitted to double blind peer review. 
(1) J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLU-

WATOLA, Autonomous Vehicle Technology – A Guide for Policymaker, California, 2016, p. 4.  
(2) We use the notion of ‘driver’ only when it has legal consequences. This is the case with 

regard to certain provisions included in legislation addressing the ‘driver’ of the vehicle. Else-

where, we use the term ‘user’, without envisaging a legal delineation. 
(3) See for an overview of the technology used in autonomous vehicles: J.M. ANDERSON, 

N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLUWATOLA, op. cit., pp. 55 - 74; 

H. SURDEN, H.M.A. WILLIAMS, Technological Opacity, Predictability, and Self-Driving Cars, in Cardozo 

Law Review, 2016, pp. 129 – 150.  
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intelligence are increasingly being studied in academia (4) and addressed by poli-

cymakers (5). This contribution focusses on one of these aspects, namely issues 

of private international law that relate to the commercialisation and use of au-

tonomous vehicles. After a brief discussion on the working of self-driving cars 

(part 2) and their impact on society (part 3), we will focus on some liability issues 

(part 4). It will also be examined to which extent existing private international 

law rules in the European Union (EU) are compatible with self-driving cars. 

Such an exercise is relevant considering that the use of autonomous vehicles 

might result in cross border issues (part 5). We conclude with summarising the 

main findings of this study (part 6) (6). 

 

 

2. The working of a self-driving car 

 

There are five stages in the course of operating a non-autonomous vehicle. 

During the first stage, the user of a vehicle needs to define his location. This 

allows him to choose a route. The user gathers data from his surroundings 

through sensory perception in a second stage. The third stage relates to the in-

terpretation of this data. More specifically, the user will transform the collected 

data into useful information. The user subsequently takes a decision in the fourth 

 
(4) The many studies used and referred to in this contribution will make this clear. In the 

context of liability for damage caused by self-driving cars in Belgium, for instance, reference can 

be made to: J. TANGHE, J. DE BRUYNE, Software aan het stuur – Aansprakelijkheid voor schade veroor-

zaakt door autonome motorrijtuigen, in T. Vansweevelt, B. Weyts (edited by), Nieuwe risico’s in het ver-

zekeringsrecht - ALLIC III, Antwerp, 2017, pp 1 – 75; J. TANGHE, J. DE BRUYNE, Aansprakelijkheid 

voor schade veroorzaakt door autonome motorrijtuigen, in Rechtskundig Weekblad, 2017, pp. 963 – 986; J. 

DE BRUYNE, J. TANGHE, Liability for damage caused by autonomous vehicles : a Belgian perspective, in 

Journal of European Tort Law, 2017, pp. 324 – 371. 
(5) Reference can be made to the working of the EU High Level Group GEAR 2030. The 

Group debates the main challenges for the automobile industry in the next fifteen years and will 

make recommendations to ensure that the relevant policy, legal and public support framework 

is in place for the roll-out of highly automated and connected vehicles by 2030.  
(6) See also J. DE BRUYNE, C. VANLEENHOVE, The Rise of Self-Driving Cars: Is the Private 

International Law Framework for non-contractual obligations posing a bump in the road?, in IALS Student 

Law Review, 2018, 5, pp. 14 – 26.  
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stage. He could, for instance, decide to adapt his speed or his direction. The fifth 

stage consists of the actual execution of the decision (7).  

During each of these five stages, the user can be assisted or even replaced 

by technology. A self-driving car localises itself by using Light Detection and 

Ranging (Lidar), a Global Positioning System (GPS) and digital maps. Lidar iden-

tifies objects in the surroundings by using laser beams. The combination of this 

information together with data provided by the GPS and/or programmed digital 

maps allows a self-driving car to precisely determine its position (cf. first stage) 
(8). To perceive its surrounding, an autonomous vehicle uses different kinds of 

sensors such as cameras, Radio Detection and Ranging (Radar), Lidar, infrared 

cameras and ultrasonic sensors (9). One or more Lidar sensors are placed on top 

of the vehicle and provide a 360-degree view around the vehicle. This way, Lidar 

makes it possible to detect the position and movement of objects in the sur-

roundings of the car (10). Radar uses radio waves to detect objects. It has a greater 

reach than Lidar and is better at evaluating the speed of moving objects. How-

ever, Radar is less precise in localising objects (11). Cameras in turn are useful as 

they can recognise colours. This makes it possible to transmit important infor-

mation regarding traffic lights and signs (12). Based on these sensors and pro-

grammed digital maps, a self-driving car is able to obtain an accurate impression 

of its surrounding (cf. second stage) (13). Software systems subsequently have to 

interpret the collected data and transpose it into useful information (cf. third 

stage). Based on this information, software systems will make a decision (cf. 

fourth stage) and subsequently execute it (cf. fifth stage) (14) . 

 
(7) SURDEN and WILLIAMS use similar stages: sense, plan and act (H. SURDEN, M.A. WIL-

LIAMS, op. cit., p. 141).  
(8) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 137 – 145; M. ANDERSON, N. KALRA, K.D. 

STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLUWATOLA, op. cit., pp. 61 – 65. 
(9) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 143 – 144. 
(10) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 144 – 145. 
(11) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 145 – 146.  
(12) Ibidem. 
(13) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 137 – 141.  
(14) J. DE BRUYNE, J. TANGHE, op. cit., pp. 329 – 334. 
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Vehicles will not suddenly become fully autonomous or self-driving. In-

stead, technology will gradually take over a user’s control over the vehicle in 

three steps. In a first stadium, different forms of sensor technology provide the 

user of the vehicle with information about his location and surroundings (e.g. 

GPS or all kinds of warning systems such as parking sensors). These forms of 

technology affect a user's localisation (cf. first stage), perception (cf. second 

stage) and interpretation (cf. third stage) but cannot make or execute any deci-

sions themselves (cf. fourth and fifth stage) (15). The second stadium of techno-

logical evolution relates to the vehicle’s automatisation. Automatisation simpli-

fies driving tasks by automatically implementing the user’s instructions. This 

technology does not make any decision either(16). In a third technological sta-

dium, forms of software technology allow the vehicle to make decisions itself 

(cf. fourth stage). Thus, instructions by the user become less important or even 

redundant. This is referred to as the autonomisation of traffic. The essence of a 

self-driving car, therefore, is the fact that it can make certain choices by itself (17). 

This autonomisation of vehicles will occur in different steps (18). Some 

forms of partial vehicle autonomy are already available today. These are covered 

by the umbrella term Advanced Driver Assistance Systems (ADAS) (19). The 

combination of all these technologies allows vehicles to become increasingly au-

tonomous. As a consequence, the commercialisation of vehicles able to 

transport a person entirely autonomously without any human interference seems 

 
(15) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 131 – 137. 
(16) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 121 – 181, p. 132, footnote 46.  
(17) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 131 – 135. See more extensively: J. DE 

BRUYNE, J. TANGHE, op. cit., pp. 329 – 334. 
(18) Ibidem; H. SURDEN, M.A. WILLIAMS, op. cit., pp. 131 – 135. 
(19) Ibidem; K.A.P.C. VAN WEES, Vehicle Safety Regulations and ADAS: Tensions Between Law 

and Technology, in X, IEEE International Conference on Systems, Man and Cybernetics, The Hague, 2004, 

pp. 4011 – 4016; K.A.P.C. VAN WEES, Aansprakelijkheidsaspecten van (deels) zelfrijdende auto’s, in 

Aansprakelijkheid, Verzekering & Schade, 2015, 28 (online PDF version Kluwer Navigator), pp. 2 

– 3.  
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inevitable. In that case, one can speak of a fully autonomous or ‘driverless’ vehi-

cle (20). Today, only prototypes of such vehicles exist. They are currently tested 

on the road by companies such as Google and Tesla (21). 

 

 

3. Benefits and challenges of self-driving cars  

 

The rise of autonomous vehicle technology has different benefits. Fore-

most, traffic will become much safer with software operating the vehicle. The 

number of accidents will reduce as computers are generally much better drivers 

than their human equivalents. The focus of software systems, for instance, does 

not diminish due to fatigue, alcohol or checking social media. The ability of soft-

ware to react is much faster and more accurate than that of humans (22). 

Transport will also become more time efficient. Human passengers have the 

possibility to be involved in other professional or leisure activities as they do not 

necessarily have to pay attention to the road. All these factors have a positive 

influence on productivity and the work/life balance (23). Autonomous vehicle 

technology also increases mobility for those who are currently unable or unwill-

ing to drive such as elderly, minors or disabled people (24). There are, however, 

 
(20) H. SURDEN, M.A. WILLIAMS, op. cit., pp. 132 – 133.  
(21) See for a more extensive overview: J. DE BRUYNE, J. TANGHE, op. cit., pp. 329 – 334. 
(22) J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLU-

WATOLA, op. cit., pp. 12 – 16 and pp. 59 – 60; J.R. ZOHN, When robots attack: How should the law 

handle self-driving cars that cause damages, in University of Illinois Journal of Law, Technology & Policy, 2015, 

2, p. 471; S. DUFFY, J.P. HOPKINS, Sit, Stay, Drive: The Future of Autonomous Car Liability, in SMU 

Science & Technology Law Review, 2013, 16, pp. 453 – 478 – 479; K. FUNKHOUSER, Paving the Road 

Ahead: Autonomous Vehicles, Products Liability, and the Need for a New Approach, in Utah Law Review, 

2013, 1, p. 467 and p. 459; J.K. GURNEY, Sue my car not me: products liability and accidents involving 

autonomous vehicles, in University of Illinois Journal of Law, Technology & Policy, 2013, 2, pp. 250 – 251; 

H. SURDEN, M.A. WILLIAMS, op. cit., pp. 135 – 136; K.A.P.C. VAN WEES, op. cit., p. 2.  
(23) J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLU-

WATOLA, op. cit., pp. 17 - 8; J.R. ZOHN, op. cit., p. 471; S. DUFFY, J.P. HOPKINS, op. cit., p. 475; J.K. 

GURNEY, op. cit., p. 251; H. SURDEN, M.A. WILLIAMS, op. cit., p. 136.  
(24) See in this regard: H. BRADSHAW-MARTIN, C. EASTON, Autonomous or ‘driverless’ cars 

and disability: a legal and ethical analysis, in European Journal of Current Legal Issues, 2014, p. 20; J.M. 
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several challenges and concerns regarding self-driving cars as well. These relate 

to technological aspects, the influence of autonomous vehicles on various facets 

of society such as employment, transportation or public infrastructure, and legal 

issues (25). 

First, technological concerns remain. Recent accidents involving Tesla and 

Google vehicles illustrate that autonomous technology is not entirely flawless (26). 

The autopilot sensors of a Tesla car, for instance, were not able to distinguish a 

white tractor-trailer crossing the highway from the bright sky above, leading to 

a fatal crash (27). Autonomous vehicles will probably have to share the road with 

‘regular’ non-autonomous cars and other road users during a considerably long 

transition period. This interaction between humans and software will inevitably 

lead to accidents. In February 2016, a Google autonomous vehicle hit a bus be-

cause it did not know that long vehicles are less inclined to stop and give way (28). 

Moreover, the technology used in self-driving cars is still costly nowadays mak-

ing their commercialisation less interesting (29). 

Second, autonomous vehicles will have an influence on various facets of 

our society such as employment, transportation and public infrastructure (30). 

Software might replace those persons nowadays employed in the transportation 

sector and the related industries (31). Companies could develop an on-demand 

 
ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLUWATOLA, op. cit., 

pp. 16 – 17; H. SURDEN, M.A. WILLIAMS, op. cit., p. 136; K. FUNKHOUSER, op. cit., p. 439.  
(25) See for a more extensive overview: J. DE BRUYNE, J. TANGHE, op. cit., pp. 326 – 327. 
(26) H. SURDEN, M.A. WILLIAMS, op. cit., p. 136.  
(27) Tesla’s Blog, A Tragic Loss, 30 June 2016. 
(28) See in this regard: N. BOWLES, Google self-driving car collides with bus in California, accident 

report says, London, 2016; H. SURDEN, M.A. WILLIAMS, op. cit., pp. 150 – 151.  
(29) J.R. ZOHN, op. cit., pp. 469 – 470; H. SURDEN, M.A. WILLIAMS, op. cit., p. 136.  
(30) See for an overview: J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. 

SAMARAS, O.A. OLUWATOLA, op. cit., pp. 38 – 40; G. YEOMANS, Autonomous Vehicles – Handing 

over control: opportunities and risks for insurance, 2014, p. 6. 
(31) J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLU-

WATOLA, op. cit., p. Xvii and p. 39.  
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taxi service using self-driving vehicles that would replace human taxi drivers (32). 

Experts also predict a decline in the ‘crash economy’ once autonomous vehicles 

are commonly used.  When traffic becomes safer, there will be less need for 

certain services such as garages, lawyers, insurance companies or physical thera-

pists (33). Autonomous vehicles will also affect the road capacity, induce a change 

in the development of roadways and result in an increased need for technological 

infrastructure. Self-driving cars used for urban driving will probably be smaller 

and, therefore, use less road capacity. These vehicles will also be in operation 

most of the time, especially when mobility demand is high. As a consequence, 

cities will need fewer parking spaces and can use that space for other purposes 

(e.g. creating additional lanes).  

The advantages of self-driving cars could also affect the use of trains, 

planes and public transport. It has already been mentioned that users of an au-

tonomous car can spend their time in the vehicle to work, enjoy free time or 

even catch some sleep. This might decrease the demand for other means of 

transportation offering the same advantages such as trains, busses or airplanes. 

Additionally, the way in which roadways are maintained and their infrastructural 

components may change over time. When vehicles become fully autonomous, 

there may no longer be a need for guardrails, traffic lights or rumble strips. In-

stead, the government will have to invest in infrastructure and safety tools 

adapted to self-driving cars (34).  

Third, the legal framework might need a fundamental make-over (35). The 

Belgian Highway Code, for example, is not yet adapted to the introduction of 

autonomous car technology as it still requires that each vehicle has a ‘driver’ (36). 

 
(32) L.M. CLEMENTS, K.M. KOCKELMAN, Economic Effects of Automated Vehicles, Presented 

at the 96th 18 Annual Meeting of the Transportation Research Board, 2017, in Transportation 

Research Record: Journal of the Transportation Research Board, p. 109.  
(33) J.M. ANDERSON, N. KALRA, K.D. STANLEY, P. SORENSEN, C. SAMARAS, O.A. OLU-

WATOLA, op. cit., p. xvii and pp. 39 – 40.  
(34) A. HARS, Misconception 8: Self-driving cars will increase congestion in cities, in Driverless car 

market watch, 2017; L.M. CLEMENTS, K.M. KOCKELMAN, op. cit., pp. 110 – 111. 
(35) H. SURDEN, M.A. WILLIAMS, op. cit., p. 136.  
(36) Article 8.1. Koninklijk besluit van 1 december 1975 houdende algemeen reglement op 

de politie van het wegverkeer en van het gebruik van de openbare weg, published on 9 December 

1975 (‘Highway Code’).  
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The driver must at all times be able to perform the necessary driving actions and 

must have his vehicle under control (37). The requirement of a driver seems chal-

lenging in light of (fully) autonomous car technology. Besides privacy issues re-

lated to self-driving cars (38), the question also arises who should be held liable 

for damage caused by such vehicles. Some of issues related to liability will be 

discussed in the next part.  

 

 

4. Liability in the context of self-driving cars  

 

The existing liability rules might need some changes with the commercial-

isation of SDCs. Reliance on fault-based liability will become uncertain in the 

context of autonomous vehicles. It will, for instance, not be easy to determine 

who the ‘driver’ is in an autonomous vehicle and whether he can be held liable 

for a violation of the law that is actually committed by the vehicle itself (e.g. 

crossing a red light). Research also showed that it is by no means straightforward 

to hold the user of an autonomous vehicle liable for a negligent act in supervising 

the technology (39). 

Liability in traffic-related matters will, therefore, evolve from a fault-based 

mechanism towards forms of strict liability. This means that victims will have to 

target other parties. There are different alternatives in national law. In Belgium, 

for instance, a party could sue the custodian of a defective object under Article 

1384, first paragraph, of the Belgian Civil Code (BCC). That article imposes a 

strict liability regime for the custodian of a defective object for the damage 

caused by that object (40). Another more interesting possibility is to file a claim 

 
(37) Article 8.3. Highway Code. See in this regard also the decision by the Belgian Court 

of Cassation, 17 January 1989 as reported in Arresten Hof van Cassatie 1988, p. 599 and in Ver-

keersrecht – Jurisprudentie 1989, p. 181.  
(38) See in this regard: C. BLOOM, J. TAN, J. RAMJOHN, L. BAUER, Self-Driving Cars and Data 

Collection: Privacy Perceptions of Networked Autonomous Vehicles, Thirteenth Symposium on Usable 

Privacy and Security, 12 - 14 July, 2017, pp. 357 – 375; D.J. GLANCY, Privacy in Autonomous Vehi-

cles, in Santa Clara Law Review, 2012, pp. 1171 – 1239.  
(39) J. DE BRUYNE, J. TANGHE, op. cit., pp. 344 – 347.  
(40) See J. DE BRUYNE, J. TANGHE, op. cit., pp. 348 – 354.  
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against the manufacturer of the vehicles or the software under the EU Product 

Liability Directive (41). Article 1 of the Directive stipulates that the producer will 

be held liable for damage caused by a defect in his product (42). The question 

arises whether the Product Liability Directive is adapted to the reality of self-

driving cars. In this regard, the GEAR 2030 High Level Group concluded that 

the motor insurance and product liability directives are sufficient at least for 

those systems expected by 2020. After that date, however, the application of the 

Product Liability Directive risks to create a number of problems (43). Against this 

background, we will examine whether this framework is inadequate and out of 

tune with the reality of SDCs by focusing on two elements (44), namely whether 

software can be qualified as product (part 4.1) and the moment when the vehicle 

is put into circulation (part 4.2.) (45). 

 

4.1. Qualification of software 

 

Article 2 of the Product Liability Directive defines a product as all mova-

bles, with the exception of primary agricultural products and game, even though 

incorporated into another movable or into an immovable. There is a debate on 

the question whether software qualifies as product or not. There are several rea-

sons why software cannot be seen as product. For instance, software might be 

qualified as a service and not as a product. In addition, the Directive only men-

tions ‘movables’. Therefore, it relates to tangible goods only. It would otherwise 

 
(41) Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 

regulations and administrative provisions of the Member States concerning liability for defective 

products, OJ L 210 (Product Liability Directive).  
(42) Article 1 Product Liability Directive. According to Article 5, a product is defective if 

it does not provide the safety that a person is entitled to expect, taking all circumstances into 

account.  
(43) High Level Group on the Competitiveness and Sustainable Growth of the Automo-

tive Industry in the European Union (GEAR 2030), Ensuring that Europe has the most competitive, 

innovative and sustainable automotive industry of the 2030s and beyond, 2017, pp. 43 - 44. 
(44) A. DAVOLA, A Model for Tort Liability in a World of Driverless Cars: Establishing a Frame-

work for the Upcoming Technology, in Idaho Law Review, 2018, pp. 591 - 614 
(45) See for a discussion J. DE BRUYNE, J. TANGHE, op. cit., pp. 355 – 364 and pp. 367 - 

370.  
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make no sense to explicitly include electricity in the scope of the Directive (46). 

This requirement is problematic for software products. Software is a collection 

of data and instructions that is imperceptible for the human eye. A software 

system is thus often regarded as intangible. Accordingly, it might not fall within 

the scope of the Product Liability Act (47). 

At the same time, however, there are also some reasons why software 

should fall within the scope of the Product Liability Directive. Software might 

be seen as the object of a service. It is, therefore, covered by the Directive. Soft-

ware can also be qualified as a product because it is captured on a tangible me-

dium or device (e.g. CD-ROM or USB). This has been affirmed by the European 

Commission (48). Software an sich might be considered as a material good as well. 

The Directive could apply to software even if it is qualified as an intangible good. 

After all, the inclusion of electricity clarifies that the drafters of the Directive 

aimed at a wide material scope. Legislators did not think of software in the early 

1980s as personal computers only became commercially widespread during the 

second half of the 1980s. It is thus conceivable that software, in a teleological 

interpretation of the Directive, falls within the scope of the Directive. The Eu-

ropean Court of Justice might come to a similar conclusion in the future. The 

inclusion of software in the Directive would also reflect the current economic 

reality in which software is a commercial product just as any other product that 

may entail risks for users and third parties (49). 

 

4.2. Putting the self-driving car into circulation  

 

Pursuant to Article 7(b) of Product Liability Directive, the manufacturer 

of the product can escape liability when he proves that it is probable that the 

defect causing the damage did not exist at the time when the product was put 

into circulation or that this defect came into being afterwards. If software is 

qualified as a product, any update thereof could be considered an act by which 

 
(46) Article 2 in fine Product Liability Directive.  
(47) J. DE BRUYNE, J. TANGHE, op. cit., pp. 355 – 357.  
(48) See: Written Question no. 706/88 of 5 July 1988 and Answer by Lord Cockfield on 

behalf of the Commission on 15 November 1988, OJ 114/42, 8 May 1989.  
(49) J. DE BRUYNE, J. TANGHE, op. cit., pp. 355 – 357. 
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the producer brings a new product into circulation. However, it becomes more 

difficult with so-called self-learning systems. These systems are not periodically 

updated but continually improve themselves. For defects that are created in this 

way, a moment of putting the product into circulation cannot be indicated as the 

manufacturer did not perform an act to that end. The same reasoning also ap-

plies to the liability of the manufacturer of the vehicle. The changes made by a 

self-learning system and the updates performed by the software producer can 

create defects for which the car manufacturer is no longer liable. Indeed, those 

defects did not exist at the time when he put the vehicle into circulation. Alt-

hough the vehicle meets the definition of a product, its manufacturer might thus 

easily escape liability if the damage is caused by a dysfunction in the software. 

One could argue that Article 7(b) Product Liability Directive should be inappli-

cable in those circumstances. This makes it possible for victims to file a claim 

against the manufacturer of the software even when the defect is created through 

the continuous self-development of software (50). 

 

 

5. Private international law rules and self-driving cars  

 

The arrival of self-driving cars is very likely to become a global phenome-

non. Their use will be widespread and will not be confined to the territories of 

individual countries. They will instead operate across national borders. Families 

will use their autonomous vehicle to be driven to a holiday resort in another 

country, businesses will rely on self-driving trucks to ship goods to foreign cus-

tomers and employees who have to visit international clients will do so in their 

autonomous company car. Therefore, the rules of private international law come 

into play. Private international law is an area of law that regulates the relationship 

between different national legal systems. It deals with situations of a private law 

nature that contain a cross-border element (also called: international element). It 

is important to note that such cross-border element or international element can 

be present even if the autonomous vehicle does not cross a boundary between 

different nations. If two self-driving cars owned by Italians collide in the city of 

 
(50) J. DE BRUYNE, J. TANGHE, op. cit., pp. 362 – 363, p. 370.  
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Bologna and one of the owners wants to sue the Swedish producer of the defec-

tive software that caused the accident, the software producer’s foreign location 

is enough to trigger the application of private international law rules.  

Traditionally, private international law consists of three main pillars. The 

first is international jurisdiction, the branch of private international law that de-

termines which courts will be able to rule on the cross-border dispute. The sec-

ond is the applicable law, which designates the national law that will govern the 

dispute and that the forum court will have to apply to decide the case before it. 

The third one deals with the enforcement of judgments and authentic instru-

ments but is not relevant for this contribution. 

In the following pages, the current private international law framework for 

jurisdiction (part 5.1.) and applicable law (part 5.2.) within the European Union 

are briefly discussed. We thereby only focus on rules that are relevant in the 

context of accidents with self-driving cars. We will analyse whether these appli-

cable rules of private international law rules might be problematic in matters 

concerning such vehicles. The importance of this question was recognised by 

the European Union when it commissioned, through the European Parliament’s 

Policy Department for Citizens’ Rights and Constitutional Affairs at the request 

of the Committee on Legal Affairs (JURI committee), a study analysing the po-

tential legal impact of the introduction of connected and autonomous vehicles 

on rules of private international law determining jurisdiction and applicable law 

in the EU Member States in the event of a cross-border traffic accident (hereaf-

ter: the Study on Cross-border Traffic Accidents in the EU – the Potential Im-

pact of Driverless Cars) (51).  

 

5.1. Jurisdiction  

 

The Brussels Ibis Regulation regulates the competence of EU courts in 

civil and commercial cases (52). The Regulation indicates the Member State of 

 
(51) T. KADNER GRAZIANO, Cross-border Traffic Accidents in the EU - the Potential Impact of 

Driverless Cars, Brussels, 2016, pp. 1 – 66.  
(52) Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 

December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and 
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which the courts have jurisdiction to hear the case. It does not lay down before 

which courts within that Member State the claim has to be brought (exceptions 

are inter alia article 7.2 and article 11.1.(b), see infra). That is determined by the 

national procedural rules of subject-matter jurisdiction and territorial jurisdiction 

of the forum.  

According to the basic principle laid down by article 4.1 of the Regulation, 

jurisdiction is to be exercised by the courts of the EU Member State in which 

the defendant is domiciled, regardless of nationality. The domicile or nationality 

of the claimant has no impact whatsoever. The Regulation in principle only ap-

plies if the defendant has his/her/its domicile within the European Union (alt-

hough there are many exceptions that erode the basic principle). To determine 

the domicile of natural persons, the Brussels Ibis Regulation refers to national 

law (article 62). Conversely, the domicile of legal persons is defined autono-

mously in the Regulation (recital 15). The domicile of companies is located in 

the place where the corporation has its statutory seat, central administration or 

principal place of business (article 63.1). The operation of the basic principle of 

the Regulation is straightforward. Claims against the keeper of the autonomous 

vehicle, the manufacturer of the vehicle or the developer of the software, to 

name just a few, will have to be brought before the courts of the Member State 

where the keeper, manufacturer or developer respectively is domiciled. 

In certain instances, the claimant will be able to bring the claim in another 

Member State than the one where the defendant is domiciled. Article 7 provides 

a list of additional venues that are available next to the domicile of the defendant. 

Of particular interest is article 7.2, which contains a special jurisdictional rule for 

tort claims. The defendant of a tort claim can on the basis of article 7.2 be sum-

moned before the courts of the place in a Member State where the harmful event 

occurred or may occur. It should be noted that the Regulation deviates from its 

normal pattern and designates which courts within the Member State have juris-

diction (namely the ones of the place where the harmful event occurred or may 

occur). This special ground is only available if the defendant is domiciled in the 

EU. In the Bier case, the European Court of Justice (ECJ) established the rule of 

 
commercial matters, OJ L 351. This Brussels Ibis Regulation revised and replaced the Brussels I 

Regulation as of 10 January 2015.  
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the double forum, which states that article 7.2 grants jurisdiction to the courts 

of the place where the damage occurred (locus damni – Erfolgsort) as well as to 

those of the place of the event giving rise to that damage (locus actus – Handlung-

sort) (53). The locus damni can only be construed as a place where direct, initial 

damage is suffered (54).  

The existence of article 7.2 thus offers the victim of an accident with sup-

plementary options. The tort claim against a defendant domiciled in the EU can 

always be filed in the Member State where the accident took place as this corre-

sponds to the locus damni prong of the Bier judgment. The usefulness of the locus 

actus prong can be demonstrated with an example.  

Imagine that an Italian national, domiciled in Rome, is driving his car around Ger-

many’s capital Berlin and gets rear-ended by an autonomous vehicle owned by a French na-

tional, domiciled in Paris. The accident is caused by a malfunctioning camera in the vehicle of 

the French national. The car was manufactured by a Swedish company in a factory in Gent in 

Belgium. The Italian victim can sue the French national in France (article 4.1) or before the 

courts of Berlin as locus damni (article 7.2). However, a more viable option for the victim could 

be to bring a claim based on product liability against the Swedish manufacturer as “deep-

pocket” defendant. Going through the same exercise as we did for the claim against the French 

owner of the vehicle leads to the following result: Sweden (article 4.1) and Germany (locus 

damni under article 7.2). In Kainz, the European Court of Justice clarified that where a 

manufacturer faces a claim of liability for a defective product, the locus actus is the place where 

the product in question was manufactured (55). Since the place of manufacture is the factory in 

Gent in Belgium, the victim can also elect to begin a lawsuit before the courts of Gent. As the 

place of manufacture (Belgium) is different from the defendant’s domicile (Sweden), the locus 

actus opens an additional forum for the claimant.  

 
(53) ECJ 30 November 1976, Handelskwekerij G.J. Bier BV v. Mines de potasse d’Alsace SA, 

Case 21/76, ECR 1976, p. 1735. 
(54) See ECJ 11 January 1990, Dumez France SA and Tracoba SARL v. Hessische Landesbank 

and others, Case 220/88, ECLI:EU:C:1990:8; ECJ 19 September 1995, Marinari v. Lloyd’s Bank plc, 

Case 364/93, ECR 1995 I-2719; ECJ 10 June 2004, Rudolf Kronhofer v. Marianna Maier and others, 

Case 168/02, ECLI:EU:C:2004:364. 
(55) ECJ 16 January 2014, Andreas Kainz v. Pantherwerke AG, Case 45/13, 

ECLI:EU:C:2014:7. 
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Weaker parties receive procedural protection under the Brussels Ibis Reg-

ulation. Under the Regulation, insurance, consumer and employment contracts 

involve a weaker party that should be protected by rules of jurisdiction more 

favourable to his interests than the general rules (recital 18). Jurisdiction in in-

surance, consumer and employment matters is determined, apart from some mi-

nor exceptions, solely by the respective sections dealing with those types of con-

tracts (articles 10, 17.1 and 20.1) For the purposes of this contribution, it is in-

teresting to look at insurance contracts and the regime they are subjected to, 

which differs from the normal approach of the Regulation.  

The insurer may bring proceedings only in the courts of the Member State 

in which the defendant is domiciled, irrespective of whether he is the policy-

holder, the insured or a beneficiary (article 14.1). This is consistent with the basic 

premise of the Regulation. When the claim is brought against the insurer, the 

insurer domiciled in a Member State may be sued in the courts of the Member 

State of his domicile (article 11.1.(a)). When the claim concerns liability insur-

ance, the insurer may in addition be sued in the courts for the place where the 

harmful event occurred (article 12). This ground of jurisdiction corresponds to 

article 7.2 and takes its place in insurance matters. However, actions by the pol-

icyholder, the insured or a beneficiary may also be brought in the courts for the 

place (in a Member State) where the claimant is domiciled (article 11.1.(b)). Note 

how the provision determines international and, simultaneously, local jurisdic-

tion (56). In private international law, the possibility to sue in one’s own domicile 

is called a forum actoris.  Articles 10, 11 and 12 also apply to actions brought by 

the injured party directly against the insurer, where such direct actions are per-

mitted (article 13.2). 

In the European Union, the victim of a traffic accident has the option to 

bring a direct claim against the liability insurer of the car involved in causing the 

damage. This is guaranteed by article 18 of Directive 2009/103/EC, which com-

pels Member States to ensure that any party injured as a result of an accident 

caused by a vehicle covered by insurance as referred to in article 3 of the Di-

rective (i.e. compulsory civil liability insurance in respect of the use of vehicles) 

 
(56) H. HEISS, Article 9, in U. Magnus, P. Mankowski (edited by), Brussels I Regulation, Mu-

nich, 2007, p. 278. 
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enjoys a direct right of action against the insurance undertaking covering the 

person responsible against civil liability (57). In practice, victims usually bring a 

claim directly against the insurer (58). Due to the availability of the forum actoris in 

article 11.1.(b) of the Brussels Ibis Regulation, the victim of an accident with a 

self-driving car will thus be able to initiate a direct action against the liability 

insurer of the vehicle involved in causing the damage before the courts of his 

own domicile (59). Litigating in one’s own domicile has obvious benefits: proxim-

ity and familiarity with local procedure to name but a few of those advantages. 

 

5.2. Applicable law 

 

Once the jurisdiction of the court of a Member State has been established, 

the question becomes which law this court will apply to decide the dispute. In 

the European Union, the Rome II Regulation has laid down uniform rules for 

determining the law applicable to non-contractual obligations (60). The Regula-

tion upholds the principle of universal application. Any law specified by the Reg-

ulation shall be applied whether or not it is the law of a Member State (article 3).  

In the absence of a choice of law between both parties pursuant to article 

14, the pivotal provision is article 4 which lays down the general rule of the lex 

loci damni (61). The law applicable to non-contractual obligations is the law of the 

country in which the damage occurs irrespective of the country in which the 

event giving rise to the damage occurred and irrespective of the country or coun-

 
(57) Directive 2009/103/EC of the European Parliament and of the Council of 16 Sep-

tember 2009 relating to insurance against civil liability in respect of the use of motor vehicles, 

and the enforcement of the obligation to insure against such liability, OJ L 263.  
(58) T. KADNER GRAZIANO, Cross-border Traffic Accidents cit., p. 18.  
(59) This has been confirmed by the European Court of Justice: ECJ 13 December 2007, 

FBTO Schadeverzekeringen NV v. Jack Odenbreit, Case 463/06, ECR I 2007, p. 11321. 
(60) Regulation No. 864/2007 of the European Parliament and of the Council of 11 July 

2007 on the law applicable to non-contractual obligations (Rome II), OJ L 199.  
(61) A. DICKINSON, The Rome II Regulation – The Law Applicable to Non-Contractual Obligations, 

Oxford-New York, 2008, p. 307. 
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tries in which the indirect consequences of that event occur (article 4.1 and re-

cital 17) (62). Only when both the tortfeasor and the victim have their habitual 

residence (as defined by article 23) in the same country at the time when the 

damage occurs, the law of that country shall apply in lieu of the lex loci damni 

(article 4.2). For the determination of the place of the damage, one can fall back 

on the case law concerning article 7.2 of the Brussels Ibis Regulation as the Rome 

II Regulation requires its provisions to be interpreted consistently with the Brus-

sels I Regulation (recital 7 of the Rome II Regulation) and, therefore, also with 

the latter’s successor, the Brussels Ibis Regulation. These general provisions are 

applicable to traffic accidents. 

Under the Regulation, product liability is governed by a separate article 

(article 5) with criteria that deviate from the general rule in article 4. A choice of 

law between the parties in accordance with article 14 is possible. Article 5 is 

construed as a cascade of connecting factors. First, the law of the country of the 

common habitual residence of the tortfeasor and the victim is to be applied (ar-

ticle 5.1). Second, in the absence of a common habitual residence, one has to 

apply the law of country of the injured party’s habitual residence when the dam-

age occurred, provided the product was marketed in that country (article 5.1.(a)). 

For the provision to apply it is not required that the product that caused the 

damage was bought in the country of habitual residence of the victim. It suffices 

if the line of products was marketed in that country. This follows from the sec-

ond sentence of article 5.1 as this refers to “the marketing of the product, or a 

product of the same type” (63). This caveat applies throughout article 5. If the 

requirements of article 5.1.(a) are not fulfilled, the third step is to apply the law 

of the country in which the product was acquired, if the product was marketed 

in that country (article 5.1.(b)). Failing that, the fourth step leads to the applica-

tion of the law of the country in which the damage occurred, provided the prod-

uct was marketed there. Finally, the applicable law shall be the law of the country 

in which the person claimed to be liable is habitually resident if he or she could 

not reasonably foresee the marketing of the product, or a product of the same 

 
(62) See in that regard: ECJ 10 December 2015, Lazar v. Allianz SpA, Case 350/14, 

ECLI:EU:C:2015:802. 
(63) T. KADNER GRAZIANO, Cross-border Traffic Accidents cit., p. 33.  
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type, in the country the law of which is applicable under article 5.1.(a), article 

5.1.(b) or article 5.1.(c). This foreseeability clause will be insignificant in practice 

because most products are being distributed throughout Europe and even man-

ufacturers and distributors are well aware of that fact (64). 

As the Rome II Regulation has harmonised the EU Member States’ con-

flict of laws rules in non-contractual matters, it does not matter where in the EU 

the suit is brought. The rules designating the applicable law are the same for 

every court in the EU, leading to the application of the same national law. Cer-

tainty as to the applicable law improves the predictability of the outcome of liti-

gation and subsequently contributes to the proper functioning of the internal 

market (recital 6). 

The harmonisation effort of the Rome II Regulation is, however, distorted 

by the existence of international conventions. For EU countries that are signa-

tory states to the 1971 Hague Traffic Accidents Convention and/or 1973 Hague 

Products Liability Convention, these instruments provide the conflict of laws 

rules for non-contractual liability arising from traffic accidents and the conflict 

of laws rules for non-contractual liability for defective products respectively. Ac-

cording to article 28 of the Rome II Regulation, the Regulation does not preju-

dice the application of international conventions unless the conventions were 

concluded exclusively between two or more EU Member States. As both the 

Hague Traffic Accidents Convention and the Hague Products Liability Conven-

tion also have members from outside the EU, they take precedence over the 

Rome II Regulation. Article 28 thus permits the coexistence of two different sets 

of private international law rules within the EU (65). 

The 1971 Hague Traffic Accidents Convention determines the law appli-

cable to non-contractual liability arising from traffic accidents (article 1, para-

graph 1).  

Currently twenty-one countries are member of the Convention (66). Among 

them are thirteen EU Member States such as France, Spain and Belgium. When 

 
(64) T. KADNER GRAZIANO, Cross-border Traffic Accidents cit., p. 35. 
(65) T. KADNER GRAZIANO, Cross-border Traffic Accidents cit., p. 22. 
(66) For an up-to-date list see the website of the Hague Conference on Private Interna-

tional Law. 
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the courts of the countries bound by the Convention are confronted with a traf-

fic accident with an international element they have to resort to the conflict of 

law rules of the Convention to find the applicable law. Under the Hague Traffic 

Accidents Convention there is no reciprocity requirement, i.e. the Convention is 

applicable even if the law to be applied is not that of a signatory state (article 11).  

In other words, like the Rome II Regulation, the Convention sets forth 

the principle of universal application. Certain aspects such as recourse actions 

and the liability of manufacturers, sellers and repairers of vehicles are excluded 

from the Convention’s field of application (article 2, (1) and article 2, (4-6)). 

As a basic principle, the applicable law is the law of the State where the 

accident occurred (lex loci delicti) (article 3). The Convention, however, provides 

for certain circumstances in which another law will govern the question of lia-

bility. When only one vehicle is involved in the accident and it is registered in a 

State other than that where the accident took place, the law of the State of reg-

istration (lex vehiculi) applies to determine liability towards the driver, owner or 

any other person having control of or an interest in the vehicle irrespective of 

their habitual residence (article 4, a), first indent). The law of the registration 

State also applies to determine liability towards a victim who is a passenger and 

whose habitual residence is in a State other than that where the accident occurred 

(article 4, a), second indent).  

Lastly, liability towards victims who are outside the vehicle at the place of 

the accident and whose habitual residence is in the State of registration also fall 

under the law of the State of registration of the vehicle (article 4, a), third indent). 

In accidents where two or more vehicles are involved, the same exceptions to 

the lex loci delicti apply but only if all vehicles are registered in the same State 

(article 4, b)). Where one or more persons outside the vehicle or vehicles at the 

place of the accident are involved in the accident and may be liable, the deroga-

tions from the lex loci delicti principle are applicable only if all these persons have 

their habitual residence in the State of registration, even if these persons are also 

victims of the accident (article 4, c)). 

The 1973 Hague Products Liability Convention determines the applicable 

law in product liability cases. Eleven states currently apply the Convention. 
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Among them are seven EU Member States (67). France and Spain serve as prom-

inent examples. The Convention also operates on the basis of universal applica-

tion (article 11). The law of the country of the habitual residence of the person 

directly suffering damage applies, if that country is also the principal place of 

business of the person claimed to be liable or the place where the product was 

acquired by the person directly suffering damage (article 5). Failing that, the law 

to be applied is the law of the country where the injury occurred, provided this 

is also the place of the habitual residence of the person directly suffering damage, 

or the principal place of business of the person claimed to be liable, or the place 

where the product was acquired by the person directly suffering damage (article 

4). Finally, the applicable law shall be the law of the country of the principal 

place of business of the person claimed to be liable, unless the claimant chooses 

to base his claim upon the law of the country of the place of injury (article 6).  

As mentioned before, some Member States apply the Rome II Regulation 

to traffic accidents whereas others apply the 1971 Hague Traffic Accidents Con-

vention. A comparison of the rules of both instruments reveals that the connect-

ing factors utilised are not the same. The applicable law will thus be different 

depending on the EU Member State in which the claim is brought. Such a split 

in conflict regimes is an unwelcome plight (68). 

Consider the following example: 

A, domiciled in France and B, domiciled in Spain, are on a trip in Italy in A’s au-

tonomous car. The car is registered in France. In Verona, the car malfunctions and crashes 

into a wall. B suffers physical damage.  

B wants to take legal action against A as keeper of the vehicle. B can start proceedings 

before the French courts because A is domiciled there (article 4.1 Brussels Ibis Regulation). B 

can also bring his claim in Italy before the courts of Verona as the accident took place there 

(locus damni under article 7.2 Brussels Ibis Regulation). 

If the case is heard by a French court, it will apply the Hague Traffic Accidents Con-

vention.  The lex loci delicti does not apply because victim B is a passenger and his habitual 

 
(67) For an up-to-date list see the website of the Hague Conference on Private Interna-

tional Law. 
(68) C.I. NAGY, The Rome II Regulation and Traffic Accidents: Uniform Conflict Rules with Some 

Room for Forum Shopping – How So?, in Journal of Private International Law, 2010, vol. 6(1), p. 108. 
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residence is in a State other than that where the accident occurred (article 4, a), second indent). 

The law of the country of registration of the car thus applies: French law. 

If the case is heard by an Italian court, it will apply the Rome II Regulation to determine 

the applicable law. As A and B do not have their habitual residence in the same country, the 

lex loci damni applies pursuant to article 4.1: Italian law. 

Whether the convergence between jurisdiction and applicable law, which 

is called Gleichlauf (69) in private international law circles, is desirable need not be 

answered here. The concern is that the same traffic accident is subjected to a 

different national law, depending on where in the EU the litigation takes place. 

As national substantive laws regarding liability for traffic accidents vary consid-

erably (70), the choice of forum could be crucial. This problem affects all traffic 

accidents and is thus not unique to self-driving cars. The European Parliament 

identified the issue in its resolution of 16 February 2017 with recommendations 

to the Commission on Civil Law Rules on Robotics. It noted that simplifying 

the current dual system for defining applicable law (based on the Rome II Reg-

ulation and the 1971 Hague Convention on the law applicable to traffic acci-

dents) would improve legal certainty and limit possibilities for forum shopping 
(71). 

Forum shopping is the technique whereby a litigant selects his forum to 

sue, on the basis of suitability (72). Indeed, as the Brussels Ibis Regulation offers 

litigants multiple venues to choose from, claimants can consider which forum is 

most favourable to bring their claim in. In the context of traffic accidents, the 

victim could be tempted to choose the country according to the national law that 

country’s courts (either via the conflict of laws rules of the Rome II Regulation 

 
(69) Gleichlauf can be defined as the circumstance in which the court with jurisdiction – the 

forum – applies its own law, the lex fori. See in this regard: G. VAN CALSTER, European Private 

International Law, Oxford and Portland, Oregon, 2016, p. 4.  
(70) T. KADNER GRAZIANO, Cross-border Traffic Accidents cit., p. 20. 
(71) European Parliament resolution of 16 February 2017 with recommendations to the 

Commission on Civil Law Rules on Robotics (2015/2103(INL)), no. 60. 
(72) G. VAN CALSTER, op. cit., p. 8. 
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or of the Hague Traffic Accidents Convention) will apply (73). If the selection of 

the forum is inspired by the substantive law that the judge will have to apply to 

the dispute, the term “law shopping” (which the authors treat as a form of forum 

shopping) can be used (74). There is hostility towards forum shopping and the 

term has disparaging – if not pejorative – connotations (75). On a European level, 

even though an anti-forum shopping attitude can be detected, the Brussels Ibis 

Regulation’s use of a general head of jurisdiction (article 4.1) which competes 

with special heads of jurisdictions (article 7.2 being one of them) actually offers 

forum shopping possibilities (76). 

Although it is debatable whether forum shopping (or law shopping) 

should be combatted, it is true that the dichotomy of instruments undermines 

legal certainty. It has been suggested that the dual system of regimes compro-

mises the objective of unifying the rules on the law applicable to traffic accidents 

in Europe, as well the foreseeability of solutions across Europe and legal cer-

tainty (77). The Rome II Regulation as the flagship of the unification effort of 

private international law in the EU thus surprisingly sinks the flagship of final 

and comprehensive unification (78). 

A possible solution could be to insert a specific provision for traffic acci-

dents into the Rome II Regulation. If the provision mirrors the connecting fac-

tors used by the Traffic Accidents Convention, both instruments are assimilated 

 
(73) T. THIEDE, M. KELLNER, “Forum shopping” zwischen dem Haager Übereinkommen über das 

auf Verkehrsunfälle anzuwendende Recht und der Rom II-Verordnung, in Versicherungsrecht, 2007, pp. 1624 

– 1628. 
(74) See in this regard: F. FERRARI, Forum (and law) shopping, in J. Basedow, G. Rühl, F. 

Ferrari, P. de Miguel Asensio (edited by), Encyclopedia of Private International Law, Cheltenham, 

2017, p. 797. 
(75) F. FERRARI, op. cit., 789, referring to F.K. JUENGER, Forum Shopping, Domestic and Inter-

national, in Tulane Law Review, vol. 63, 1989, p. 553.  
(76) F. FERRARI, op. cit., p. 791. 
(77) N. JOUBERT, Les règles de conflit spéciales en matière de délits dans le Règlement du 11 juillet 

2007 (Rome II), in S. Corneloup, N. Joubert (edited by), Le règlement communautaire ‘Rome II’ sur la 

loi applicable aux obligations extracontractuelles, Paris, 2008, p. 55; J. VON HEIN, Die Kodifikation des 

europäischen IPR der außervertraglichen Schuldverhältnisse vor dem Abschluss?, in Versicherungsrecht, 2007, 

p. 451; T. KADNER GRAZIANO, op. cit., p. 27.  
(78) C.I. NAGY, op. cit., pp. 106 – 107. 
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and it would no longer make a difference whether the forum state is a member 

of the Convention or not. The applicable law would be the same, increasing 

predictability and legal certainty. The provision could offer the parties the pos-

sibility of choosing the applicable law (an option which is not available under 

the Traffic Accidents Convention). 

Another way out of the dilemma would be to better coordinate both in-

struments. Article 28 should be amended in such a way that the Regulation has 

precedence over the Convention (79). Cases involving persons all having their 

habitual residence in the EU could be governed by the Rome II Regulation, 

whereas the Hague Traffic Accidents Convention would continue to govern 

cases where at least one of the parties is resident outside the EU (80). This solution 

would, however, require a renegotiation of the scope of application of the Hague 

Traffic Accidents Convention (81).  

In product liability cases the same duality of EU countries applying the 

Rome II Regulation and those applying the 1973 Hague Products Liability Con-

vention arises. The more modest number of EU countries that are member to 

the Convention and the limited harmonisation by the Products Liability Di-

rective (82) somewhat soften the impact of the coexistence (83). However, the pre-

dicted increased reliance on claims against the producer in the context of self-

driving cars in turns exacerbates the situation (84).  

 

 
(79) C.I. NAGY, op. cit., p. 108. 
(80) A. MALATESTA, The Law Applicable To Traffic Accidents, in A. Malatesta (edited by), The 

Unification of Choice of Law Rules on Torts and Other Non-Contractual Obligations in Europe, Milan, 2004, 

p. 105; T. KADNER GRAZIANO, The Rome II Regulation and the Hague Conventions on Traffic Accidents 

and Product Liability – Interaction, conflicts and future perspectives, in Nederlands Internationaal Privaatrecht, 

2008, pp. 425 – 429. 
(81) T. KADNER GRAZIANO, op. cit., pp. 27 – 28. 
(82) Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 

regulations and administrative provisions of the Member States concerning liability for defective 

products, OJ L 210.  
(83) T. KADNER GRAZIANO, op. cit., pp. 30 - 32.  
(84) T. KADNER GRAZIANO, op. cit., p. 51. See in this regard J. DE BRUYNE, J. TANGHE, 

op.cit, pp. 345 - 370; B.W. SMITH, Automated Driving and Product Liability, in Michigan State Law 

Review, Vol. 1, 2017, pp. 1 – 74.  
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6. Concluding remarks  

 

The contribution shed light on the impact of self-driving cars on our daily 

lives. Although the commercialisation of such vehicles surely has many benefits, 

several obstacles will need to be overcome before society will be able to enjoy 

them.  One challenge lies in the legal field. Whereas the question as to who 

should be held liable for damage caused by an autonomous vehicle has already 

been addressed in academia, less attention has been dedicated to the relationship 

between autonomous vehicles and the existing private international law rules in 

the EU. Our analysis shows that the existing rules of jurisdiction and applicable 

law do not pose particular problems when applied to self-driving cars. There are 

no issues that are exclusively related to self-driving cars. The rise of autonomous 

vehicles does enlarge the existing problems. The coexistence of the Rome II 

Regulation and the 1971 Hague Traffic Accidents Convention prevents the uni-

fied application of law governing traffic accidents in the EU. Depending on the 

EU Member State in which the claim is brought, the applicable law is determined 

by the Regulation or by the Convention, which can lead to different results. The 

same can be said mutadis mutandis of the relationship between the Rome II Reg-

ulation and the 1973 Hague Products Liability Convention. As product liability 

will play a more prominent role in the context of autonomous vehicles, the latter 

dichotomy will be encountered increasingly more often. This issue needs to be 

addressed, in order for predictability to be achieved and legal certainty to be 

safeguarded. 
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A Shadowy and Dangerous Side of International Trade:  

Illegal Fishing * 

 

 

ABSTRACT 

 

Economic operators acting at any level of the logistic supply chain are 

required to operate and perform responsibly, especially in order to fulfil norms 

pertaining to customs compliance, safety and marine environment protection. 

Investigations by Customs authorities and Administrations (e.g. the Italian Guar-

dia di Finanza – Italian Financial Police) are no longer based exclusively on fiscal 

issues, thus the prevention of a wide variety of offences and infringements is 

crucial, such as: money laundering, illicit drugs, shipment of dangerous waste, 

commercialisation of products derived from endangered plants and animals pro-

tected by the Convention of Washington (CITES). The Illegal, Unreported, and 

Unregulated (IUU) fishing is one of the most dangerous threats to marine habi-

tats bringing about the gradual destruction of marine biodiversity. Currently, as 

far as the Italian legal system is concerned, the IUU fishing is not perceived as 

detrimental to some particularly relevant interests, given the poor criminal pro-

tection of fish stocks and biodiversity. Despite that, the paper examines and de-

scribes two practical cases that (for the first time in Italy) have qualified fish 

poaching as an “Environmental Crime”: namely the “Poseydon Operation” and 

“Blue Desert Operation” (1).  

 

SUMMARY: 1. Introduction: the need of safety. – 2. The cooperation between 

customs authorities in the EU. – 3. AEO: a synonym of cooperation between EU cus-

toms authorities and economic operators. – 4. Illegal fishing as a global danger. – 5. 

Fishing poaching as a “disvalue”. – 6. Investigation tools. – 7. Two practical cases. – 

7.1. Poseydon Operation. – 7.2. Blue Desert Operation. – 8. The decisions of the Italian 

 
* This article has been submitted to double blind peer review. 
(1) The article is the result of the analysis of both authors. Specifically, Alessandro Torello 

elaborated the first four paragraphs and Vincenzo Casaregola worked on the following para-

graphs (5 – 9).  
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Supreme Court – 8.1. The verdicts no. 18934 and 18937 dated March 15th 2017. – 8.2 

The verdict No. 30171 dated May 24th 2017. – 9. Conclusions: from Judicial Police in-

vestigation to legal protection of marine biodiversity. – Bibliography. 

 

 

1. Introduction: the need of safety  

 

The World Customs Organization (WCO), encouraging the harmoniza-

tion of customs procedures (i.e. best practises) (2), requires that economic opera-

tors, acting at any level of the logistic supply chain, must take into serious con-

sideration issues pertaining to customs compliance, especially in terms of safety. 

In the Punta Cana Resolution of December 2015, the WCO had the chance to 

specify that “Customs authorities, through the deployment of effective and effi-

cient control measures, contribute to national economic prosperity (through fair 

and accurate revenue collection), economic development (through trade facilita-

tion), public health and safety (through suppression of illicit trade), and national 

security (through prevention and detection of smuggling of restricted, prohibited 

and strategic goods)” (3). 

In June 2005 the WCO Council adopted the SAFE Framework of Stand-

ards to Secure and Facilitate Global Trade in order to guarantee security to the 

international supply chain. The four core elements on which the SAFE Frame-

work is based are an attempt to improve the need of safety inside the supply 

chain. Specifically, the four core elements deal with (1) the harmonization of the 

advance electronic cargo information requirements on inbound, outbound and 

 
(2) The Revised Kyoto Convention (RKC), which entered into force in 2006 and updated 

the Kyoto Convention of 1973 - 1974, underlines the necessity of simplification and harmoni-

zation of customs procedures. The RKC is currently the main international trade facilitation 

customs convention. One of the principal purposes of the RKC is the elimination of “divergence 

between the Customs procedures and practices of Contracting Parties that can hamper interna-

tional trade and other international exchanges”, as affirmed in the preamble and in Article 2 of 

the RKC.  
(3) World Customs Organization, Punta Cana Resolution: Resolution of the Policy Commission of 

the World Customs Organization on the Role of Customs in the Security Context, 15 December 2015. 
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transit shipments; (2) the reduction of security threats through accurate risk anal-

ysis; (3) the use of non-intrusive apparatus and equipment for cargo scanning 

(i.e. X-ray machines and radiation detectors) to inspect high-risk containers; (4) 

tangible benefits for those business operators being able to comply with supply 

chain security standards and best practices (4).  

In this regard, the SOLAS (5) Container Weight Verification Requirement 

(VGM) (6) discipline, becoming effective in July 2016, has an important impact 

on the risk-based approach and the need of inspecting high-risk containers. In 

fact, the main target of the VGM regulation is the verification of the weight of 

packed containers by requiring that packed containers gross mass must be veri-

fied before loading containers onto vessels (7).  

The SAFE Framework is regularly updated, with the last version being 

issued in 2018. Thanks to Three Pillars, the 2018 version of the SAFE Frame-

work highlights the need to strengthen the cooperation and mutual administra-

tive assistance among Customs authorities and administrations (Pillar 1: Cus-

toms-to-Customs network), as well as the importance of mutual trust and coop-

eration among Customs authorities, Government agencies and economic oper-

ators in order to improve supply chain security and efficiency (Pillars 2 and 3)(8). 

Concerning Pillars 2 and 3 of the SAFE Framework, it is worth mention-

ing the WCO International Convention on Mutual Administrative Assistance in 

Customs Matters of 27 June 2003 (Johannesburg Convention) (9). The provision 

 
(4) World Customs Organization, WCO SAFE Framework of Standards, 2018, p. 2. 
(5) The International Convention for the Safety of Life at Sea (SOLAS) was elaborated in 

1914 and was revised four times: 1929, 1948, 1960 and 1974. The 1974 version of the Conven-

tion has been amended several times since it came into force in 1980. The SOLAS Convention 

is considered one of the main international treaties concerning the safety of merchant vessels. 

In particular, Chapter VI and VII of the SOLAS Convention provide general obligations for 

securing any type of cargo (apart from liquids and gases in bulk) and cargo units like containers.  
(6) Verified Gross Mass. 
(7) Chapter VI-A, Regulation 2 of the SOLAS. See also IMO Resolution MSC.380(94) 

adopted on 21 November 2014.  
(8) World Customs Organization, op. ult. cit., pp. 6 - 33. 
(9) The predecessor of the Johannesburg Convention was the Nairobi Convention of 

1977.  
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of Article 2.1 affirms that “Contracting Parties shall, through their Customs ad-

ministrations, provide each other with administrative assistance under the terms 

set out in this Convention, for the proper application of Customs law, for the 

prevention, investigation and combating of Customs offences and to ensure the 

security of the international trade supply chain”. 

 

 

2. The cooperation between customs authorities in the EU  

 

The investigation and prosecution of Customs authorities and administra-

tions are no longer based exclusively on fiscal issues, such as tariffs and duties 

collection, thus cooperation is a crucial step. The provision of Article 33 of the 

Treaty on the Functioning of the EU (TFEU) highlights the importance of co-

operation between EU Customs authorities, affirming that “[…] the European 

Parliament and the Council, acting in accordance with the ordinary legislative 

procedure, shall take measures in order to strengthen customs cooperation be-

tween Member States and between the latter and the Commission”.  

The Naples II Convention (10), replacing the Naples Convention of 1967, 

deals with close judicial cooperation between EU customs administrations, es-

pecially in terms of fraud prevention and prosecution of a wide variety of of-

fences and infringements, in addition to duties control: money laundering; coun-

terfeiting; trademark infringement; illicit drugs (11); shipment of dangerous waste; 

 
(10) The Naples II Convention was signed on 18 December 1997. For details about the 

Naples Conventions, see: S. ARMELLA, Diritto doganale, Milano, 2015, pp. 285 – 286; K. LIMBACH, 

Uniformity of Customs Administration in the European Union, Oxford and Portland, 2015, pp. 179 – 

181; T. LYONS, EU Customs Law, Oxford, 2018, p. 146. In this regard, it is useful to take into 

consideration Council Regulation 515 of 13 March 1997 on mutual assistance between the ad-

ministrative authorities of the Member States and cooperation between the latter and the Com-

mission to ensure the correct application of the law on customs and agricultural matters. 
(11) See also Article 2.5 of the Agreement on Illicit Traffic by Sea, implementing Article 

17 of the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances of the Council of Europe of 1995: “The Parties recognise the value of gathering and 

exchanging information concerning vessels, cargo and facts, whenever they consider that such 

exchange of information could assist a Party in the suppression of illicit traffic in narcotic drugs 

and psychotropic substances by sea”. The UN Convention against Illicit Traffic in Narcotic 
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commercialisation of products endangering plants and animals protected by the 

Convention of Washington (CITES)(12).  

According to Article 1 of the Naples II Convention, “[…] the Member 

States of the European Union shall provide each other with mutual assistance 

and shall cooperate with one another through their customs administrations”, 

especially with a view to: a) preventing and detecting infringements of national 

customs provisions; b) prosecuting and punishing infringements of suprana-

tional and national customs provisions. More to the point, Member States ap-

point in their customs authorities a central unit, as a coordinating unit, which is 

responsible for receiving all applications for mutual assistance and for facilitating 

cross-border cooperation (13). Therefore, the main purpose of the cooperation is 

the prevention, investigation and prosecution of infringements in cases of illegal 

fishing and illicit traffic (e.g. drugs, weapons and explosive materials, toxic waste 

or nuclear material) (14). 

In 1999 a specific body in charge of investigating forms of fraud against 

the EU budget, corruption and misconduct was established: the European Anti-

fraud Office (OLAF). Article 2 of Decision 1999/352 (15) states that the OLAF 

exercises “the Commission’s powers to carry out external administrative inves-

tigations for the purpose of strengthening the fight against fraud, corruption and 

any other illegal activity adversely affecting the Community’s financial interests, 

as well as any other act or activity by operators in breach of Community provi-

sions”. 

 
Drugs and Psychotropic Substances of 20 December 1988 (also known as the Vienna Conven-

tion) is an international convention which provides comprehensive measures against drug traf-

ficking and money laundering. 
(12) The Convention on International Trade in Endangered Species of Wild Fauna and 

Flora (CITES), also known as the Convention of Washington, entered into force in 1975 and its 

principal target is the regulation of international trade of all species (wild animals and plants) 

threatened with extinction. 
(13) Article 5 of the Naples II Convention. 
(14) Articles 11 and 19 of the Naples II Convention. 
(15) Decision 1999/352: Commission Decision of 28 April 1999 establishing the Euro-

pean Anti-fraud Office (OLAF). Decision 1999/352 was amended twice: in 2013 (Decision 

2013/478) and in 2015 (Decision 2015/512). 
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Concerning the protection against frauds threatening financial interests of 

the EU, Article 1 of Directive 1371 of 2017 (16) states that the Directive “estab-

lishes minimum rules concerning the definition of criminal offences and sanc-

tions with regard to combating fraud and other illegal activities affecting the Un-

ion’s financial interests”. That means covering fraudulent conduct with respect 

to revenues, expenditure and assets at the expense of the general budget of the 

EU (17). 

Article 2 of Regulation 883 of 2013 (18) helps us understand better the def-

inition of “financial interests of the EU”, stating that “financial interests of the 

Union shall include revenues, expenditures and assets covered by the budget of 

the European Union and those covered by the budgets of the institutions, bod-

ies, offices and agencies and the budgets managed and monitored by them”. 

 

 

3. AEO: a synonym of cooperation between EU customs authorities and economic 

operators  

 

Regulations No. 648/2005 and No. 1875/2006 introduced an important 

innovation inside the European Union: the AEO (Authorized Economic Oper-

ator). The AEO status allows economic operators to benefit from reduced num-

bers of customs authorities controls and more rapid processing of goods. In fact, 

the AEO-rule mechanisms, which are based on the simplification and harmoni-

zation of customs formalities, plan to make international trade flows faster by 

 
(16) Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 

2017 on the fight against fraud to the Union’s financial interests by means of criminal law. 
(17) The definition of fraud affecting the European Communities’ financial interests is 

provided by Article 1 of the 1995 Convention on the protection of the European Communities’ 

financial interests. Fraud consists of presentation of false, incorrect or incomplete statements or 

documents as well as of intentional omissions in respect of expenditure or revenue. See also: 

Article 1 of Council Act of 26 July 1995 drawing up the Convention on the protection of the 

European Communities’ financial interests. 
(18) Regulation 883 of 11 September 2013 concerning investigations conducted by the 

European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No. 1073/1999 of the Eu-

ropean Parliament and of the Council and Council Regulation (Euratom) No. 1074/1999. 
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reducing physical and safety-related inspections and by lowering the number of 

document-based customs controls.  

All economic operators and their commercial partners involved in the 

worldwide supply chain mechanisms (e.g. exporters and importers, freight for-

warders, warehouse keepers, storage facility operators, customs agents, carriers, 

logistics and terminal operators, stevedores, and cargo packers) can apply for the 

AEO status. Customs authorities are authorised to grant the AEO status when 

an economic operator is able to comply with best practices and security require-

ments in the international supply chain successfully. 

In accordance with the AEO formula, enterprises are expected to adhere 

to legal disciplines on quality criteria and are encouraged to cooperate with cus-

toms authorities in order to establish an efficient system of collaboration per-

taining to safety. Thus, if enterprises are able to fulfil safety criteria and harmo-

nized procedures established by customs authorities, they obtain several ad-

vantages in terms of safety inspection simplification and reduced document-

based customs controls. In addition, the AEO status is also a source of indirect 

benefits for economic operators, such as: developing loyalty-based relations with 

customs authorities; avoiding pervasive fiscal and customs controls, reducing the 

risk of delayed shipments; diminishing the risk of theft and losses. 

According to Article 38.2 of the Union Customs Code (UCC: Regulation 

952/2013), international economic operators have the opportunity to obtain two 

types of AEO status:  

1) AEO-C, which enables the holder to benefit from “certain simplifica-

tions in accordance with the customs legislation”. Article 24.1 of Regulation 

2446/2015 underlines that an AEO is “subject to fewer physical and document-

based controls than other economic operators”.  

2) AEO-S, which deals with security and safety and entitles the holder to 

facilitations pertaining to security and safety (19).  

In line with Articles 38 and 39 of the UCC, the main criteria for granting 

the status of AEO can be summed up as follows: the absence of repeated or 

 
(19) Before May 2016, the AEO could be granted in three different types: AEO-C (Cus-

toms simplification), AEO-S (Security and safety), or AEO-F (Full: Customs simplification + 

Security and safety).  
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serious infringement of customs legislation and taxation rules; the demonstra-

tion of control of the flow of goods; managing commercial and transport records 

effectively; proven financial solvency (fundamentally the applicant must not be 

subject to bankruptcy proceedings); appropriate security and safety standards, 

mainly to be met in case of AEO-S applications. In addition, Article 28 of Im-

plementing Regulation 2447/2015 provides details about security and safety 

standards, underlining that appropriate measures are required “to prevent unau-

thorised access to offices, shipping areas, loading docks, cargo areas and other 

relevant places” and to guarantee “protection against the unauthorised introduc-

tion or exchange, the mishandling of goods and against tampering with cargo 

units”.  

In this regard, it is worth considering that AEO compliance criteria may 

vary according to a list of factors: the activity of the economic operator in the 

international supply chain; how strategic the role of the economic operators re-

sults in the world-wide logistic system; the level of complexity of the business in 

which the economic operator is involved; the type of goods traded and handled. 

For example: exporters and importers have to comply with customs and fiscal 

rules; warehouse keepers have to provide adequate protection against external 

intrusions; international maritime forwarders must respect transport formalities 

and cooperate effectively with customs agents. 

A special status, identified as APEO (Approved Economic Operator), can 

be obtained by economic operators involved in fishing and in trading fishery 

products. The APEO status is granted only if the economic operator has previ-

ously obtained the AEO status. The APEO allows the economic operators to 

benefit from simplified procedures pertaining to the import of fishery products 

into the EU. According to Article 20.2 of Regulation 1010 of 2009, “the holder 

of an APEO certificate shall be subject to fewer physical and document-based 

verifications than other importers, unless the competent Member State authority 

decides otherwise in order to take into account a specific risk, or control obliga-

tions set out in other Community legislation”. 
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4. Illegal fishing as a global danger  

 

One of the most dangerous and increasingly-present threats (frequently 

underestimated) to marine habitats and to declining fish stocks is the illicit fish-

ing activity which is identified by using the acronym of IUU: Illegal, Unreported, 

and Unregulated (20).  

Within the UNCLOS framework (21), in 1995 the United Nations adopted 

the UN Fish Stocks Agreement (UNFSA) for the protection, conservation and 

management of fish stocks and of fisheries resources (22), and the Code of Con-

duct for Responsible Fisheries, aiming to establish general principles for respon-

sible fishing activities and for protection of living aquatic resources.  The Code 

was also elaborated in order to promote “the contribution of fisheries to food 

security and food quality, giving priority to the nutritional needs of local com-

munities” (Article 2). 

 
(20) See: FAO, International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and 

Unregulated Fishing, Rome, 2001. This document provides the definition of illegal, unreported and 

unregulated fishing (p. 2). Basically, illegal fishing refers to activities conducted by national or 

foreign vessels in waters under the jurisdiction of a State without the permission of that State, 

or in violation of national laws or international obligations. Unreported fishing refers to fishing 

activities which have been misreported (or not reported) to the relevant national authority, vio-

lating national laws and regulations. The definition of “unregulated fishing” is definitively more 

complex (and obscure). Specifically, it refers to the fishing activities: (a) “in the area of applica-

tion of a relevant regional fisheries management organization that are conducted by vessels with-

out nationality, or by those flying the flag of a State not party to that organization, or by a fishing 

entity, in a manner that is not consistent with or contravenes the conservation and management 

measures of that organization”; (b) “in areas or for fish stocks in relation to which there are no 

applicable conservation or management measures and where such fishing activities are con-

ducted in a manner inconsistent with State responsibilities for the conservation of living marine 

resources under international law”. 
(21) The United Nations Convention on the Law of the Sea (UNCLOS) was signed in 

1982. 
(22) Articles 2 and 5 of that Agreement, dealing with the main objectives and general prin-

cipals, highlight the need of ensuring “the long-term conservation and sustainable use of strad-

dling fish stocks and highly migratory fish stocks”. 
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The principal risk of the IUU fishing practices is the gradual destruction 

of marine ecosystem and biodiversity (23). As indicated in the introduction of the 

Food and Agriculture Organization (FAO) International Plan of Action to Pre-

vent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing of 2001, 

the IUU fishing may bring about to “the collapse of a fishery or seriously impair 

efforts to rebuild stocks that have already been depleted”.  

The IUU fishing has become a global unlawful phenomenon which occurs 

both on the high seas and within nationally-controlled waters (24).  

More to the point, the IUU fishing distorts competition, and even worse, 

penalizes and damages severely fishers and economic operators that trade in fish 

honestly and comply with fishing authorizations (25). Principally, IUU fishing ac-

tivities have a negative impact on the various logistic stages of the cold supply 

chain, from the capture of fish illegally to the supply and the introduction of 

final products derived from IUU fishing into the market (26).  

 
(23) In June 2008 the EU adopted Directive 2008/56/EC, also known as Marine Strategy 

Framework Directive (MSFD), which establishes a framework to protect and preserve the ma-

rine environment. Directive 845 of 17 May 2017 amended Annex III of the MSFD to improve 

the level of protection of the marine environment. 
(24) It is worth mentioning that the IUU fishing generates environmental losses that have 

been estimated between 11 and 26 million of tons of fish annually (approximately 18% of the 

global catch). The potential financial loss of the IUU fishing is assessed between 10 and 23.5 

billion of USD. See: D.J. AGNEW ET AL., Estimating the Worldwide Extent of Illegal Fishing, in PLoS 

One, Vol. 4, 2009, p. 4, cited in: FAO, Report of the Expert Workshop to Estimate the Magnitude of 

Illegal, Unreported and Unregulated Fishing Globally, Rome, 2015, p. 15; and in INTERPOL, International 

Law Enforcement Cooperation in the Fisheries Sector, 2018, p. 7. 
(25) For an economic perspective, see for instance: R. CADDELL, E.J. MOLENAAR, Strength-

ening Intenrational Fisheries Law in an Era of Changing Oceans, Oxford, 2019, p. 291 ff.; A. COX, B. 

LE GALLIC, An Economic Analysis of Illegal, Unreported and Unregulated (IUU) Fishing: Key Drivers and 

Possible Solutions, in Marine Policy, Vol. 30, 2006, p. 689 ff.; J. LINDLEY, E.J. TECHERA, Overcoming 

Complexity in Illegal, Unregulated and Unreported Fishing to Achieve Effective Regulatory Pluralism, in Ma-

rine Policy, Vol. 81, 2017, p. 71 ff.; C.C. SCHMIDT, Economic Drivers of Illegal, Unreported and Unregu-

lated (IUU) Fishing, in The International Journal of Marine and Coastal Law, Vol. 20(3), 2005, p. 479 ff.  
(26) About this topic, see: M. GREENWOOD, Seafood Supply Chains: Governance, Power and 

Regulation, New York, 2019; M.A. YOUNG, International Trade Law Compatibility of Market-related 

Measures to Combat Illegal, Unreported and Unregulated (IUU) Fishing, in Marine Policy, Vol. 69, 2016, 

p. 209 ff. See also the content of the introduction of COM (2015) 480 final: Communication 

from the Commission to the European Parliament and the Council on the application of Council 
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Parenthetically, with the purpose of protecting human health and food 

safety, the origin of seafood must always be identified. Seafood is highly perish-

able and deteriorates rapidly, thus controls on regularity and efficiency of cold 

supply chain and on traceability are indispensable (27).  National and suprana-

tional food law must regulate any stage of the food production chain, allowing 

economic and business operators, stakeholders, importers and moreover con-

sumers to track the origin of products (28).  

As indicated in Article 18.2 of EU Regulation 178 of 2002 (29), “food and 

feed business operators shall be able to identify any person from whom they 

have been supplied with a food, a feed, a food-producing animal, or any sub-

stance intended to be, or expected to be, incorporated into a food or feed”. 

In 2009 the FAO adopted the Agreement on Port State Measures to Pre-

vent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing (PSMA) 

(30), which principally aims to avoid vessels engaged in IUU fishing using ports 

 
Regulation (EC) No. 1005/2008 establishing a Community system to prevent, deter and elimi-

nate illegal, unreported and unregulated fishing. 
(27) See for instance: U. SCHRÖDER, Challenges in the Traceability of Seafood, in Journal für Ver-

braucherschutz und Lebensmittelsicherheit, Vol. 3(1), 2008, p. 45 ff. 
(28) According to Article 1 of the WTO Agreement on Rules of Origin, “rules of origin 

shall be defined as those laws, regulations and administrative determinations of general applica-

tion applied by any Member to determine the country of origin of goods provided such rules of 

origin are not related to contractual or autonomous trade regimes leading to the granting of tariff 

preferences going beyond the application of paragraph 1 of Article I of GATT 1994”. In terms 

of customs regulation, rules of origin are distinguished into two types: (a) Preferential rules of 

origin, which refer to the benefits and economic advantages (mainly reduced or zero duties) of 

importing goods when meeting specific origin criteria and complying with protocols that are 

indicated in preferential trade agreements. (b) Non preferential rules of origin, which are applied 

for purposes other than preferential duties and are required to determine if goods (labelled with 

a specific origin of a country) are subject to precise trade policies, such as: anti-dumping 

measures, trade embargoes or quantitative restrictions and quotas. 
(29) Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 

January 2002 laying down the general principles and requirements of food law, establishing the 

European Food Safety Authority and laying down procedures in matters of food safety. 
(30) The Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Un-

reported and Unregulated Fishing was approved by the FAO Conference (36th Session) in 2009 

under paragraph 1 of Article XIV of the FAO Constitution through Resolution No. 12/2009. 

Article XIV (paragraph 1) of The FAO Constitution states that “the Conference may, by a two-
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and landing their catches (Articles 9 and 11) as well as to impede the commerce 

of fishery products derived from IUU fishing. In fact, Article 2 of the PSMA 

emphasizes that the main purpose of the Agreement is “to prevent, deter and 

eliminate IUU fishing through the implementation of effective port State 

measures, and thereby to ensure the long-term conservation and sustainable use 

of living marine resources and marine ecosystems”. 

Regarding the European Union, the purpose of struggling with the IUU 

fishing activities was achieved by adopting Regulation No. 1005/2008. Specifi-

cally, Article 3 of that Regulation provides a list of activities and hypotheses of 

IUU fishing, such as: fishing “without a valid licence, authorisation or permit 

issued by the flag State or the relevant coastal State” (31); fishing “in a closed area, 

during a closed season, without or after attainment of a quota or beyond a closed 

depth”; being engaged in “directed fishing for a stock which is subject to a mor-

atorium or for which fishing is prohibited”; “taken on board, transhipped or 

landed undersized fish in contravention of the legislation in force” (32); fishing 

making use of a no nationality vessels (i.e. stateless vessels). In this regard, the 

nationality of vessels (33) is a serious problem to sort out, as the use (and misuse) 

 
thirds majority of the votes cast and in conformity with rules adopted by the Conference, ap-

prove and submit to Member Nations conventions and agreements concerning questions relat-

ing to food and agriculture”. 
(31) The FAO Voluntary Guidelines for Flag State Performance of 2015 deals with the 

registration of vessels (Points 14-28) and the authorization for fishing (Points 29 and 30). 
(32) Regulation 1005 of 2008 establishes the discipline of indirect importation and refusal 

of importation of fishery products (Articles 14 and 18) as well as the norms of exportation, re-

exportation, transit and transhipment of fishery products (Articles 15, 19 and 21). Furthermore, 

that Regulation sets up rules and certifications for catch. 
(33) Article 91 of the UNCLOS states that “every State shall fix the conditions for the 

grant of its nationality to ships, for the registration of ships in its territory, and for the right to 

fly its flag. Ships have the nationality of the State whose flag they are entitled to fly. There must 

exist a genuine link between the State and the ship”. 
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of “flags of convenience” (FOCs) (34) facilitates IUU fishing operations and ex-

pands the number of illegal markets of fishery products (35).  

In fact, vessels involved in illegal fishing operations and in prohibited sea-

food transport try to escape controls and inspections by being registered in those 

countries whose maritime legislation is more permissive and indulgent (36). Those 

vessels tend to change their names and their flags (flag-hopping strategy) (37) as 

often as they can, in order to hide their activity and to avoid being identified (38). 

 
(34) Flags of convenience can be easily obtained in the maritime registers of a group of 

countries, such as: Belize, Georgia, Honduras, Lebanon, Liberia, Malta, Marshall Islands, Pan-

ama, Saint Vincent and Grenadine, Togo, or land-locked States like Mongolia. Furthermore, the 

flag of convenience turns out to be an important economic source for countries. Concerning the 

topic of the flags of convenience, see for instance: B.A. BOCZEC, Flags of Convenience: An Interna-

tional Legal Study, Cambridge, 1962; R. COLES, E. WATT, Ship Registration: Law and Practice, Lon-

don, 2009; H.E. ANDERSON, The Nationality of Ships and Flags of Convenience: Economics, Politics, and 

Alternatives, in Tulane Maritime Law Journal, Vol. 21, 1996, p. 139 ff.; S. ZUNARELLI, Le bandiere di 

convenienza e l’evolversi dei principi di libertà di navigazione e di commercio marittimo, in Il Diritto Marittimo, 

1980, p. 400 ff.  
(35) Fishery products are described as “any products which fall under Chapter 03 and Tar-

iff headings 1604 and 1605 of the Combined Nomenclature established by Council Regulation 

(EEC) No. 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Com-

mon Customs Tariff”. See: Point 8 of Article 2 of Regulation 1005/2008.  
(36) One of the targets of Regulation 1005 of 2008 is the establishment of an IUU vessel 

list (Articles 27 ff.). Article 27.2 states that “before placing any fishing vessel on the Community 

IUU vessel list, the Commission shall provide the owner and, where appropriate, the operator 

of the fishing vessel concerned with a detailed statement of reasons for the intended listing and 

with all elements supporting the suspicion that the fishing vessel has carried out IUU fishing. 

The statement shall mention the right to ask for or to provide additional information, and give 

the owner, and, where appropriate, the operator the possibility of being heard and to defend 

their case, leaving them adequate time and facilities”. 
(37) Article III of the 1993 FAO Agreement to Promote Compliance with International 

Conservation and Management Measures by Fishing Vessels on the High Seas focuses on flag 

state responsibility and compliance as well as on the need of controls on the activities of fishing 

vessels that are used (or intended) for fishing on the high seas. 
(38) About the point, see: NORTH ATLANTIC FISHERIES INTELLIGENCE GROUP AND IN-

TERPOL, Chasing Red Herrings: Flags of Convenience, Secrecy and the Impact of Fisheries Crime Law En-

forcement, Copenhagen, 2017, p. 61 ff. See also: C. GOODMAN, The Regime for Flag State Responsi-

bility in International Fisheries Law: Effective Fact, Creative Fiction, or Further Work Required?, in Austral-

ian and New Zealand Maritime Law Journal, Vol. 23, 2009, p. 157 ff.; E. POWELL, Taming the Beast: 
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5. Fishing poaching as a “disvalue” 

 

In all legal systems, behaviors with criminal relevance are perceived as a 

“disvalue” in line with the feelings and the perception of the community, as well 

as the recognition of a “threat” underlying the actualization of certain conditions. 

These “negative feelings” inevitably reflect on the evolution of the society, 

of its customs and degree of sensitivity in relation to a specific theme and - last 

but not least - of common cultural level, which allows us to better understand 

the potential negative (or even harmful and / or dangerous) consequences on 

the entire civil community. 

In this regard, it is necessary to underline that in the Italian law system – 

today – illegal unregulated and unreported (IUU) fishing is not perceived as det-

rimental to some particularly relevant interests, given the poor criminal protec-

tion of fish stocks and the biodiversity of our seas, as offered by the regulations 

currently in force (39). 

Thereupon, of course, it is possible to argue that, against the offending 

crimes provided for by the previously in force Legislative Decree 4/2012, whose 

enacting measures normally would be settled with the conviction of the offend-

ers with the payment of “oblation” (40) fines, and the decriminalization of some 

 
How the International Legal Regime Creates and Contains Flags of Convenience, in Annual Survey of Interna-

tional & Comparative Law, Vol. 19(1), 2013, p. 263 ff. 
(39) In fact, with art. 39 of Law July 28th 2016, no. 154, on “Government delegations and 

additional provisions on the simplification, rationalization and competitiveness of the agricul-

tural and food sectors, as well as sanctions on illegal fishing”, with which “changes were made 

to the legislative decree January 9th 2012, no. 4, containing measures for the reorganization of 

the legislation on fishing and aquaculture” (i.e. the rule that regulates the entire fishing chain in 

Italy), the offense that punished the detention, the disembark, the transshipment, the transport, 

was decriminalized and the trading of undersized fish species, relegating these behaviors to the 

rank of administrative offenses (with the addition of the “administration” case). 
(40) The combined provisions of articles 7, paragraph 1, letters a) and b), and 8, paragraph 

1, of the previous Legislative Decree 4/2012, punished with a penalty of detention up to one 

year or with a fine from two thousand to twelve thousand Euro for detention, landing, trans-

shipment, transport and trading of undersized fish species. 
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cases entailed a serious increase in the administrative sanctions referred to them 

(41). 

However, the above mentioned measures can have a significant impact 

exclusively on professional fishermen and fisheries entrepreneurs, who - without 

considering the economic impact of the mere administrative sanction - under 

certain conditions, risk losing their fishing license (42), with subsequent unemploy-

ment and its social repercussions, which make the “business risk” too exposed, 

and connected to the integration of offenses in this specific sector. 

Contrarywise, it appears that the professionals of fish poaching (43) are not 

discouraged by the consequences of new rules, which do not determine any un-

economical effects, but, rather, those rules make them “free” from having to 

defend themselves in criminal cases, with all that follows. 

What has been said, however, is proof of a significant countertrend with 

the increased social need and awareness to see protected the “common good” 

represented by the Environment, ultimately resulting in the addition in the Crim-

inal Code of the so-called “Environmental Crimes” (44). 

Moreover, as we will analyse later on, the illicit phenomena connected to 

the world of fishing are increasingly characterized by a systematic and organized 

 
(41) The combined provision of the new articles 10, paragraph 2, letters a) and b), and 11, 

paragraphs 5 and 6 of Legislative Decree 4/2012, now provides for a pecuniary administrative 

sanction from twelve thousand to seventy-five thousand Euro, together with the suspension of 

the business for ten working days, for anyone who holds, lands, transfers, transports, administers 

and trades a quantity of undersized fish species for over one hundred and fifty kilograms. 
(42) Above all, the new article 12, paragraph 3, of Legislative Decree 4/2012 provides, in 

fact, for the accessory sanction of the suspension of the license from three to six months and, 

in case of recidivism, the revocation of the license itself, if the violations concern the species 

Bluefin Tuna (Thunnus thinnus) and Swordfish (Xiphias gladius). 
(43) In fact, it generally involves previous pluri-offenders - very often coming from the 

organized crime, as we will analyze in the following paragraphs – usually unemployed and with-

out any official certified source of income, so that whichever administrative sanction imposed 

on them is completely ineffective. 
(44) With the Law May 22nd, 2015, no. 68, containing "Provisions for crimes against the 

Environment", which included in the Criminal Code the title VI bis "of crimes against the Envi-

ronment". On this point, LEGAMBIENTE, Environmental Crimes in the Penal Code: numbers and stories 

of a law that works, Roma, 2017. 
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feature (45), thus the action of contrasting them, in the absence of specific incrim-

inating rules, will be difficult and ineffective, forcing police officers to search for 

more innovative and profitable solutions in the legal system(46). 

 

 

6. Investigation tools  

 

The regulatory framework outlined so far, suggests that - for the environ-

mental police operator - it is essential to find new investigative tools that allow 

a more effective and incisive action to fight fish poaching in all its forms. 

In order to do this, it is necessary to overcome the “traditional” legal 

schemes, widening the scope of the investigations to the consequences of fish 

poaching, avoiding focusing only on the contrast of the single event, but instead 

trying to reconstruct the “illicit circuit” underlying the Fisheries crimes. 

In this context, the Law May 22nd 2015, no. 68 (47) plays an essential role, 

because it has included in the Penal Code the title VI-bis “of crimes against the 

Environment” (48), through which the legislator intended to solve the problems 

connected with the difficulty of seriously punishing harmful behaviors against 

the Environment due to the system of norms previously in force (49), as well as 

 
(45) Regarding this point, see UNODC (United Nations Office on Drugs and Crime), 

Fisheries Crime: Bringing to Light the Perfect Storm of Illegal Activities in the Fishing Sector, Vienna, 2016, 

p. 2. In particular, UNODC defined fisheries crime as “an ill-defined legal concept referring to 

a range of illegal activities in the fisheries sector. These activities – frequently transnational and 

organized in nature – include illegal fishing, document fraud, drug trafficking, and money laun-

dering. Criminal activities in the fisheries sector are often regarded as synonymous with illegal 

fishing, which many States do not view or prosecute as criminal offences, but rather as a fisheries 

management concern, attracting low and usually administrative penalties. Organized criminal 

organizations thus engage in fisheries crime with relative impunity due both to low risk and high 

profits and uncoordinated, ineffective domestic and cross-border law enforcement efforts”. 
(46) That will have to find appropriate preliminary sharing with the Judicial Authority, in 

order to better orientate possible investigation activities. 
(47) “Provisions on crimes against the Environment”. 
(48) Implementing the EU Directive 2008/99/CE. 
(49) That was previously compensated by resorting to art. 434 of Penal Code (the so-called 

“Unnamed Disaster”). 
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to adapt - making more severe - the entire sanctioning system in Environmental 

matter (50), given the poor deterrent effect (51) currently offered by the offenses 

penalties provided for by the Consolidated Environmental Law (TUA: Testo 

Unico in materia ambientale) (52). 

In particular, as we will analyse later, the following crimes can be relevant: 

(a) “Environmental Pollution” (53), which punishes, with detention from 

two to six years and with a fine from 10,000 to € 100,000 Euro, anyone who 

illegally causes a significant and measurable impairment or deterioration:  

- of water or air, or of extensive or significant portions of the soil or 

subsoil; 

- of an ecosystem, of biodiversity, including agricultural, of flora or 

fauna. 

(b) “Environmental Disaster” (54), which punishes (55), with detention from 

five to fifteen years, anyone who illegally causes, alternatively: 

- the irreversible alteration of an ecosystem balance; 

- the alteration of an ecosystem balance whose elimination is particu-

larly onerous and achievable only with exceptional measures; 

- the offense to public safety due to the relevance of the fact for the 

extension of the impairment or its harmful effects or for the number 

of people injured or exposed to danger (56). 

 
(50) On this point, L. RAMACCI, The “New” Environmental Disaster, available in the web site: 

http://www.lexambiente.it/. 
(51) In this regard, the considerations expressed in the introduction about the concept of 

disvalue applied to the Environmental crime tout court. It is indicative (and significant), in fact, 

that the first crimes in the Environmental field were included in our legal system only three years 

ago - however, accepting with a delay of seven years the directives given by the Community 

legislator. 
(52) Legislative Decree 152/2006. 
(53) Art. 452 bis Penal Code. 
(54) Art. 452 quater Penal Code. 
(55) Outside the cases provided for by art. 434 of Penal Code.  
(56) The three cases constitute the definition of “environmental disaster” pursuant to ex 

art. 452-quater of Penal Code. 
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In both the above described cases [(a) and (b)], the penalty is increased if 

protected natural areas or subjected to landscape, environmental, historical, ar-

tistic, architectural or archaeological restrictions, or protected animal or plant 

species, are involved or damaged. 

In this regard - acknowledging the “lively” doctrinal debate about the ef-

fectiveness of the two crimes under consideration, in particular gravitating to-

wards the scope of the adverb “illegally”, used by the legislator in both cases just 

above described (57) - it is important to emphasize exclusively the decisive “qual-

itative leap” achieved in the fight against fish poaching due to the operational 

cues offered by the law on “Environmental Crimes”. 

Specifically, among the most important innovations, there is now the pos-

sibility of resorting to more powerful investigative tools (58), such as interceptions 

of conversations or communications (59), which were practically impossible to use 

to fight Environmental Crimes until the Law 68/2015 came into force, given the 

almost exclusively infringing nature of Environmental Crimes provided for by 

Legislative Decree 152/2006 (60). 

 
(57) Concerning this issue, see: A.H. BELL, A. VALSECCHI., Il nuovo delitto di disastro ambien-

tale: una norma che difficilmente avrebbe potuto essere scritta peggio, in Diritto penale contemporaneo, n. 2, 2015; 

L. CORNACCHIA, N. PISANI, Il nuovo diritto penale dell’ambiente, Bologna, 2018, p. 89 ff.; A. DI TUL-

LIO D’ELISIIS, I nuovi reati ambientali e le strategie difensive. Commento alla legge 22 maggio 2015, n. 68, 

Santarcangelo di Romagna, 2015, p. 25 ff.; L. MASERA, Nuovi delitti contro l‘ambiente, in Il Libro 

dell’anno del diritto Treccani 2016, Roma, 2016; L. RAMACCI, Diritto penale dell’ambiente, Piacenza, 

2015, p. 485 ff.; C. RUGA RIVA, I nuovi ecoreati. Commento alla legge 22 maggio 2015, n. 68, Torino, 

2015; C. RUGA RIVA, Diritto penale dell’ambiente, Torino, 2016; C. RUGA RIVA, Il delitto di inquina-

mento ambientale al vaglio della Cassazione: soluzioni e spunti di riflessione. Commento a Cass., Sez. III, sent. 

21 settembre 2016, in Diritto Penale Contemporaneo, 2016. 
(58) See: Title III of the Italian Criminal Procedure Code. 
(59) In this regard, see: Title III, Chapter IV, Articles from 266 to 271, of the Criminal 

Procedure Code, in particular, art. 266, paragraph 1, letter a) of the Criminal Procedure Code, 

providing for the admissibility of interceptions of conversations or telephone communications 

in proceedings relating to “non-negligent crimes for which a life imprisonment or higher deten-

tion is required, in a maximum of five years”, allows the use of the same for crimes of “environ-

mental pollution” and “environmental disaster”, punished in the maximum, respectively, with 

detention up to six and fifteen years. 
(60) Except for the crime of “activities organized for illicit waste traffic”, already provided 

for by art. 260 of Legislative Decree 152/2006 and replaced by art. 452 quaterdecies of the Penal 
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The notification of Environmental Crimes is far from being an easy mat-

ter. The scope is often disruptive: the judicial police operator is required a spe-

cialization of the highest level - not only legal, but, also above all, technical - 

allowing him to adapt the norm to the case in question. 

More generally, given the high technical nature of the criteria of: 

a. “Significant and measurable impairment or deterioration” (61); 

b. “Irreversible alteration of the balance of an ecosystem” (62); 

c. “Alteration of the balance of an ecosystem whose elimination is partic-

ularly onerous and achievable only with exceptional measures” (63), 

it will be necessary to request the help of Scientific and Research Bodies 

(64), in order to make the investigative findings as credible and unassailable as 

possible, by referring to appropriate technical-scientific documents that can be 

included in the case-file of the criminal proceedings (65). 

In this regard, it is fitting to highlight the benefit of always requesting to 

the Public Prosecutor of the investigation the appointment of technicians of 

Scientific and Research bodies as Judicial Police Auxiliaries (66). As we will see 

 
Code, with the same heading, introduced by art. 3 of Legislative Decree 1st March 2018, no. 21, 

with effect from 6th March 2018. 
(61) Art. 452 bis, paragraph 1, Penal Code. 
(62) Art. 452 quater, paragraph 1, number 1), Penal Code. 
(63) Art. 452 quater, paragraph 1, number 2), Penal Code. 
(64) Such as Universities, National Research Council, Regional Agencies for Environmen-

tal Protection. 
(65) On this point, see: Italian Supreme Court, Criminal Section III, sentence no. 28732 

of June 21st, 2018. “It is, without doubt, not always easy to investigate, to be carried out also 

taking into account the shared concerns expressed by the doctrine, when it is pointed out that, 

the ascertainment of the consequences of the behavior could, in some cases, also entail the need 

for a confrontation with pre-existing situations, impossible or, in any case, difficult to implement 

in industrialized or heavily populated areas for which no comparison data are available, but which 

do not certainly make necessary the use of consultancy or expert opinions. It follows that, [...], 

for the purpose of ascertaining the crime of environmental pollution the verification of the ex-

istence of the requirements of impairment or deterioration does not necessarily require the per-

formance of specific technical assessments”. 
(66) Ex art. 359 of Criminal Procedure Code. Furthermore, on this point, it is worth con-

sidering that according to art. 348, paragraph 4, of Criminal Procedure Code “the Judicial Police, 

when, on its own initiative or following the delegation of the Public Prosecutor, it carries out 
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shortly, this “strategic” approach has been fundamental for the success of two 

important investigations, which today represent the only cases of application of 

“Environmental Crimes” to fish poaching. 

 

 

7. Two practical cases  

 

The following section describes two practical cases that, for the first time 

at national level, have qualified fish poaching as an Environmental Crime, being 

positively received and also upheld by the Italian Supreme Court. 

 

7.1. Poseydon Operation  

 

Starting from the month of July 2015, the Naval Operative Section of the 

Financial Police of Taranto, together with the local Harbormaster, carried out 

an articulated investigative activity targeting the illicit manufacture, possession 

and use of explosive material, as well as contrasting the connected and serious 

phenomena of environmental pollution / disaster deriving from their use in 

poaching activities. 

In this context, technical investigations (67) were carried out that allowed to 

identify and oppose to two criminal groups, dedicated to the supply of explosives 

to be used at sea, for fishing purposes, causing a serious impairment of the ma-

rine ecosystem. 

In particular, the members of the two criminal groups were specialized in 

recovering the explosives from the wartime leftovers, still abundantly present in 

the Gulf of Taranto, which were re-used for fish poaching and in the local orga-

nized crime circuit (68). 

The investigations - originating from continuous reports of citizens, who 

informed the police of having heard strong explosions at sea - were also helped 

 
acts or operations that require specific technical skills, it can make use of suitable persons who 

cannot refuse their own work”. 
(67) Telephone tapping and video interceptions: articles 266 and sub-sequent articles of 

Code of Criminal Procedure. 
(68) For the execution of robberies and acts of intimidation. 
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with the technical-scientific support from experts of the CNR-IAMC (69) of Ta-

ranto, who, with their own report, illustrated in detail the disastrous conse-

quences for the environment caused by fish poaching perpetrated by the use of 

rudimentary explosive devices (70). 

The Judicial Police operations, during which a considerable amount of ev-

idence (71) was acquired, allowed the serious evidence of crime to come to light, 

 
(69) National Research Council – Marine Coast Environment Institute. 
(70) Concerning the consequences of fish poaching performed at Taranto’s seas with the 

aid of explosive material, see: G. FANELLI, F. RUBINO (NATIONAL RESEARCH COUNCIL – MA-

RINE COAST ENVIRONMENT INSTITUTE OF TARANTO), Relazione tecnico-scientifica sulle conseguenze 

della pesca di frodo praticata nei mari di Taranto con l'ausilio di materiale esplodente. Parte B: Aspetti biologici, 

Taranto, 2016. In particular, paragraph 2 of the research highlights that “fishing with explosives 

is one of the most destructive practices for the marine environment. It produces many negative 

effects that heavily affect productivity and in general the functioning of marine coastal ecosys-

tems in shallow waters. The most immediate and easily observable effects are the rapid decline 

of fish biodiversity and the destruction of sea bottom, but the long-term effects, which are the 

most difficult lead to the recovery of the original conditions, are the indirect effects, resulting 

from the removal of the resources themselves, such as the shelter and feeding for other organ-

isms not directly involved in the effects of the explosion. Fishing with explosives alters the phys-

ical structure of the environment and reduces the survival of juvenile stadiums or those in charge 

of recruiting new stocks. Furthermore, the organisms that are directly or indirectly damaged by 

this practice are all those that live in the sea or are in any case related to it at least in one phase 

of their life cycle, in particular the organisms that live in relation to the sea bottom (benthic) and 

even more those fixed to it (sessile benthic, for example coelenterates, sponges, mussels, poly-

chaetes, tunicates). Depending on the power of the explosive device, there is an almost complete 

destruction of the habitat and of the organisms in a radius that can range from a few meters to 

hundreds of meters”. 
(71) During the investigations, approximately 1,450 grams of cordite-type explosive 

material were confiscated; 480 grams of TNT; about 500 grams of ANFO (Ammonium Nitrate 

Fuel Oil); a gun, 7.5 caliber equipped with a loader and 6 bullets; 170 kg of illegally caught fish 

with the aid of explosive devices. The perpetrators, at the end of the investigation activity, were 

charged with the integration of the offenses constituting the crime pursuant to articles 416, 452-

bis, 452-quater, 624 and 625 of the Italian Penal Code; articles. 1, 2, 4, 6 Law October 2nd 1967, 

no. 895, containing “Provisions for the control of weapons2 (as amended by articles 9, 10, 12 of 

the Law of October 14th, 1974, no. 497, containing “New rules against crime”); article 7 - letter. 

d) and e) - (Violations, prohibition of fishing with explosives) of Legislative Decree January 9th 

2012, no. 4, on “Measures for the reorganization of the legislation on fishing and aquaculture, 

pursuant to article 28 of the law of June 4th 2010, no. 96”; article 73 (Production, trading and 
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which clearly defined and in great detail, the circumstantial evidence against the 

suspects, promptly describing the insolvency relationships between those per-

manently involved in the movement and use of explosive material, as well as 

identifying other subjects involved, for various reasons, in the illegal activities 

under investigation, with particular reference to the placing on the market of fish 

product (also potentially dangerous for human health) (72). 

Furthermore, at the end of the investigations, which were concluded with 

the issue of fourteen pre-trial detention orders - in prison and house arrest - by 

the Judge for Preliminary Investigations of Taranto (73), for the first time at na-

tional level, the pollution and environmental disaster crimes were charged 

against the suspects (74), due to the abusive alteration - significant and measurable 

- of the balance of a rich and complex ecosystem such as the Mar Piccolo of 

Taranto and its biodiversity, as certified by the specific studies conducted by the 

CNR – IAMC (75). 

 
illegal possession of narcotic or psychotropic substances) of the Presidential Decree 309/90 

(“Consolidated text of the laws concerning the discipline of narcotic drugs and psychotropic 

substances, prevention, treatment and rehabilitation of the relative states of drug addiction”). 
(72) On this point, see: G. FANELLI, F. RUBINO, op. cit., p. 8. Specifically, Paragraph 4.5 of 

the research, dealing with effects on human health, underlines that “in general, explosives have 

a moderate toxicity on invertebrates and fish, but it is necessary to consider the phenomenon of 

bioaccumulation that occurs along the marine food web. Although no specific studies are present 

in the literature, we can suppose that, due to the phenomenon of biomagnifications, these sub-

stances could be found in high concentrations in organisms addressed to human consumption”. 
(73) Five of which in jail and nine at house arrest. 
(74) This setting was also shared by the Italian Supreme Court – Criminal Section III with 

the verdict no. 30171 of June 15th 2017. 
(75) About this issue, see: G. FANELLI, F. RUBINO, op. cit., p. 2. In particular, “it is been 

estimated that against an economic advantage for individuals of around 15,000 US $, there is a 

loss for the social community, in terms of fishing capacity, environmental protection and tour-

ism, between US $ 100,000 and 800,000 US $ , in addition to other non-quantifiable losses related 

to food safety and biodiversity. Then it is different the aspect linked to the ability of the ecosys-

tems to recover, whether it is natural or human-induced. The studies carried out are very few 

and concern particular cases, all relating to fish and coral reefs. For these environments recovery 

can take up to 5-10 years in the case of isolated explosive events, while forecast models show 

that it takes several decades to centuries to recovery in the case of events lasting over time; in 

this case there is a continuous loss of biodiversity for about 25 years, before recovery begins. In 

any case, the recovery of communities never occurs on a regular basis, as the result is always that 
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Subsequently, all the subjects involved in the judicial investigation were 

sentenced with penalties of between two and six years and ten months of deten-

tion (76). 

 

7.2. Blue Desert Operation  

 

From the beginning of 2015, along the coast of the Province of Taranto 

(from Capo San Vito to Punta Prosciutto) there was a spread of uncontrolled 

fishing of sea cucumbers, a fish species belonging to the family of echinoderms 

and known for its own significant filtering capacities - strongly requested in 

China, where it is used in the pharmaceutical (77), cosmetic and, not least, in the 

food sector (78). 

For the above reasons, in Taranto there was an “organized entrepreneurial 

system” established, which took advantage of numerous activities, managing all 

phases of the production cycle of sea cucumbers: from capture to cleansing 

through evisceration of the product, to boiling, then export, especially to Hong 

 
of communities altered with respect to the original ones, with unpredictable consequences on 

ecosystem functionality”. 
(76) With the verdict of the Preliminary Hearings Judge of Taranto dated 14th September 

2017, abbreviated trial procedure. 
(77) Regarding this point, see S.A. DYSHLOVOY, ET. AL., The Marine Triterpene Glycoside Fron-

doside An Induces p53-independent Apoptosis and Inhibits Autophagy in Urothelial Carcinoma Cells, in BMC 

Cancer, Vol. 17(1), 2017, p. 93 ff. This scientific research was carried out by a team of scientists 

of the Academy of Russian Science, of the Federal University of Far East, of Universitätsklin-

ikum Hamburg-Eppendorf and of Tumor-Und Brustzentrum ZeTuP St. Gallen. The research 

has demonstrated how Frondoside A extracted from the sea cucumber Cucumaria Miniata is able 

to arrest various types of cancer resistant to chemotherapy. About this issue, see also: T.E. 

ADRIAN, P. COLLIN, The Anti-cancer Effects of Frondoside A, in Marine Drugs, Vol. 16(2), February 

2018, p. 64 ff.; N.B. JANAKIRAM, ET AL., Sea Cucumbers Metabolites as Potent Anti-Cancer Agents, in 

Marine Drugs, Vol. 13(5), 2015, p. 2909 ff. 
(78) See: J. LEVINE, B. SICURO, Sea Cucumber in the Mediterranean: A Potential Species for Aqua-

culture in the Mediterranean, in Reviews in Fisheries Science, Vol. 19(3), 2011, p. 299 ff.; D. MELONI, 

Problematiche igienico-sanitarie e commerciali legate alla pesca illegale del cetriolo di mare nelle coste della Sarde-

gna, in Il Pesce, No. 4, 2015, p. 100 ff. 
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Kong (79), where sea cucumbers are placed on the market at staggering prices, 

ranging between 200 and 600 dollars per kilogram(80). 

The outstanding profitability of this type of fishing has encouraged nu-

merous abusive fishermen of the province of Taranto, usually busy to fish sea 

urchins and date mussels, to dedicate - often with the complaisance of profes-

sional fishermen cooperatives - to this business, characterised by huge profits 

and almost no risks, given the non-existence, in the national juridical panorama, 

of specific rules protecting this fish species (81). 

As a consequence of the above, within two years we witnessed the almost 

total disappearance of sea cucumbers from the coast of the Province of Taranto. 

These intensive collection activities were also extended to the rest of the Apulia 

Region, in particular in the Provinces of Lecce, Brindisi and Bari. 

Therefore, following specific investigations carried out by the Naval Op-

erative Section of the Financial Police of Taranto and by the Public Security 

Police Station of Manduria, a complex investigation activity was launched which 

- even in this circumstance of being among the very first cases at national level - 

suggested the integration of the criminal cases of pollution and environmental 

disaster (82), to be included in the Criminal Code with Law 68/2015. 

During the investigations, the Public Prosecutor of Taranto issued tar-

geted preventive seizure measures (83) against some Taranto’s fish entrepreneurs 

operating in this specific sector, finding confirmation of the goodness of the 

accusatory system with the validation of the aforementioned provisions by the 

 
(79) Sea cucumbers are a traditional and luxury food product in Asia, especially in China. 

See: C. CONAND, The Fishery Resources of Pacific Island Countries. Part 2: Holothurians, in FAO Fisheries 

Technical Paper 272(2), Roma, 1990, p. 143 ff. 
(80) In addition to the seriousness in environmental terms, the phenomenon is also rele-

vant from an economic-financial perspective, given the heavy “under-invoicing” of revenues 

earned (and not declared) by the fishing companies involved in the investigation, in addition to 

the feed to the circuit with abusive work services. 
(81) In contrast, for example, with Greece, where the fishing of sea cucumbers is limited 

to six months per year, with the domain of a few authorized fishermen and for a very limited 

quantity of specimens per day. 
(82) Artt. 452 bis and quater of Penal Code. 
(83) In details, a total amount of 21,519 kilograms of fish product illegally collected and 

three storehouses. 
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Judge for Preliminary Investigations, as well as in the favorable decisions of the 

Court of Appeal of Taranto, which rejected all appeals of the various subjects 

investigated for criminal association aimed at pollution and environmental dis-

aster. 

Most recently, also the Italian Supreme Court, with two memorable sen-

tences (84), confirmed the seizures ordered by the Judicial Authority of Taranto, 

stating in this case (85) the existence of the crime of Environmental pollution. 

 

 

8. The decisions of the Italian Supreme Court  

 

Since the entry into force of the Law on “Environmental Crimes”, the 

Italian Supreme Court has ruled on the subject of “environmental pollution” 

while in eleven cases it has ruled on the offences of “environmental disaster” (86). 

Just thirty-six sentences in a little more than two years, mostly concerning 

personal and real (87), precautionary measures, showing symptoms of the diffi-

culty of applying the innovative legislative instrument, which, as repeatedly 

stated here, presupposes a very high technical expertise from the Judicial Police 

operator, which cannot disregard the consultancy of Scientific and Research 

Bodies to corroborate and motivate the entire accusatory system. 

 
 (84) Italian Supreme Court, Criminal Section III, sentences no. 18934 and 18937, both 

dated 15th March 2017. 

 (85) Concerning illegal fishing of sea cucumbers in the seabeds of Salento (Apulia re-

gion), see: A. STORTI, Tutela della biodiversità e reati ambientali. Il caso della pesca abusiva di oloturie nei 

fondali del Salento. Nota a Corte di Cassazione, sez. III penale, n. 18934/2017, available in the web site: 

http://www.lexambiente.it/. 

 (86) As far as the twenty-five sentences on “environmental pollution” are concerned, 

twenty were delivered by the Criminal Section III, two by the Criminal Section I, two by the 

Criminal Section V, and one by the Criminal Section II; ten out of the eleven sentences on the 

subject of “environmental disaster” were delivered by the Criminal Section III (one by the Crim-

inal Section I). It is also interesting to observe the chronological order of the sentences: about 

“environmental pollution” there were four sentences in 2016, fourteen in 2017 and seven in 

2018, while about “environmental disaster” there were two sentences in 2016, seven in 2017 and 

two in 2018.  

 (87) Very often, however, in opposition with the prosecution thesis. 
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In this perspective, it is interesting to note that, of the twenty-five sen-

tences on Environmental pollution so far pronounced, three are related to the 

two investigations described in this work, having as an object, therefore, cases 

of fish poaching. 

 

8.1. The verdicts No. 18934 and 18937 dated March 15th 2017  

 

The Operation “Blue Desert”, as anticipated in the previous paragraph, 

has determined for two times the intervention of the Italian Supreme Court, 

which with so-called Verdict “Catapano” (88) has ruled an important case-law 

precedent regarding the “abusiveness” of behaviour (89) and the relevance of the 

concepts of “significant and measurable impairment or deterioration” (90). 

In particular, following an important seizure of about five thousand tons 

of sea cucumbers, which was also confirmed during review, the suspects ap-

pealed to the Italian Supreme Court complaining that: 

a. the judges would have taken the legislator place, basing their decision 

on a non-existing ban on fishing and trading of sea cucumbers; 

b. the Court, in judging the existence of the fumus of the hypothesised 

crimes, would have made exclusive reference to the technical-scientific report 

 
(88) No. 18934 dated 15th March 2017. 
(89) Recognized in the exercise of fishing activities which, although not prohibited, is car-

ried out by means that are not allowed or by unauthorized persons. 
(90) See, on this point the Italian Supreme Court, Criminal Section III, decision No. 28732 

of 21st June 2018. “It was further clarified that the term 'significant', in its literal meaning, cer-

tainly denotes incisiveness and relevance, while 'measurable' can be said to be this that it is quan-

titatively appreciable or, in any case, objectively detectable, excluding, on the basis of the absence 

of explicit references to limits imposed by specific provisions or particular methods of analysis, 

the existence of an absolute constraint for the interpreter correlated to parameters imposed by 

the discipline of the sector, which nonetheless represent an useful reference in the case in which 

they can provide, considering the difference between the established standards and its repetitive-

ness, a concrete element of judgment about the fact that the impairment or deterioration caused, 

are actually significant as required by the law, while this condition, obviously, cannot be auto-

matically derived from simple limits overcoming. Consequently, the event of damage was 

deemed perfected, for example, [...] in the depletion of the fauna in a given area with a drastic 

elimination of the specimens existing there”. 
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requested by the Public Prosecutor to the CNR of Taranto, as well as to purely 

assertive statements, not considering that the same report acknowledges the ab-

sence of scientific studies allowing to quantify the damage to the marine ecosys-

tem and to estimate in measurable terms the degree of environmental impair-

ment and alteration of the ecological balance deriving from the fishing of sea 

cucumbers; 

c. sea cucumbers, due to their widespread distribution, are not included 

among the endangered species and, at the same time, their fishing, far from de-

termining the irremediable alteration of the marine ecosystem required by the 

law, could, at most, determine a simple reduction of the species, so that the con-

ditions for the configurability of the crime of environmental pollution would 

disappear. 

The judges of Section III of the Italian Supreme Court, however, ac-

counted the fact that the Court, having acknowledged the fundamental role 

played by sea cucumbers in the marine environmental context in which they live 

- obtaining this information from the scientific data reported in the repeatedly 

mentioned report of the local Institute for Coastal Marine Environment of the 

CNR - had taken into consideration, for the purposes of the existence of the 

fumus of the crime, the quantity of fish caught, the fishing methods (91), the spread 

of the phenomenon and the significant displacement of fishermen from the usu-

ally frequented areas, documented from Judicial Police records and direct obser-

vation activities. 

Essentially, it was specified that the implicit will to expand the number of 

behaviors considered “abusive” by the legislator can be detected, as has been 

pointed out in the doctrine, by comparison with the text of the art. 452 bis of 

Criminal Code, originally approved by the Chamber of Deputies, which referred 

to the behaviors carried out “in violation of legislative, regulatory or administra-

tive provisions, specifically aimed at protecting the Environment and whose 

non-compliance is in itself an administrative or criminal offense”, although with 

reference only to the hypothesis of the environmental disaster, the further clari-

fication “or even illegally” was found. 

 
(91) Performed by non-authorized fishermen (and therefore abusive) through banned and 

harmful means for the marine seabeds. 
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Therefore, the condition of the abusive nature of the behavior subsists as 

much with reference to clandestine activities, that is carried out in the total ab-

sence of a qualifying title, as in the presence of apparently legitimate activities. 

In the present case, therefore, even though the fishing activity of sea cu-

cumbers is peacefully licit, its fulfilment with forbidden means or by people with-

out a title, which the Court has considered to be demonstrated by the multiple 

administrative violations established by the police bodies operating over time, it 

certainly makes it “abusive”. 

Instead, concerning the condition of “significant and measurable impair-

ment or deterioration” of the marine ecosystem required by the norm, the Italian 

Supreme Court, in recalling its consolidated orientation on the subject (92), em-

phasized that the disjunctive conjunction “or”, placed between the words “im-

pairment” and “deterioration”, performs a liaison function between them - au-

tonomously considered by the legislator, as an alternative to each other - which 

indicate phenomena that are substantially equivalent in the effects, as they are 

both resolved in an alteration, that is, a modification of the original consistency 

of the environmental matrix or of the ecosystem. 

This mutation is characterised, in the case of “impairment”, by a risk or 

danger condition that could be defined as "functional deficit", affecting the nor-

mal natural processes related to the specificity of the environmental matrix or 

the ecosystem. 

In the case of deterioration, however, the modification of the environ-

mental matrix or of the ecosystem is to be considered a “structural deficit”, char-

acterised by a deterioration in the state or quality of the latter. 

From this we deduce the irrelevance - according to the Supreme Court - 

of the possible reversibility of the polluting phenomenon, if not as one of the 

elements of distinction between the crime of pollution and that, more severely 

punished, of the environmental disaster. 

The judges of legitimacy, therefore, concluded by stating that “the deple-

tion of the fauna in a given area with a drastic elimination of the specimens 

existing therein, implies an impairment or a deterioration, in the terms specified 

 
(92) Italian Supreme Court, Penal Section III, sentence no. 46170 dated 3rd November 

2016. 
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above, of the ecosystem, to be understood as, in the absence of specification 

definition, as a balanced interaction between organisms, living and non-living, 

within a given area, or, according to the definition given in a not too recent past 

by the jurisprudence of this Court, of a ‘natural biological environment, includ-

ing all the plant and animal life and also of the typical balances of a living habitat’ 

or, at least, of the fauna itself singularly understood”. 

 

8.2. The verdict No. 30171 dated May 24th 2017  

 

Called to rule on the legitimacy of two of the fourteen pre-trial detention 

orders (in prison and under house arrest) delivered by the Judge for Preliminary 

Investigations of Taranto in the context of the Operation “Poseydon”, the Ital-

ian Supreme Court also expressed itself with reference to the notification of the 

environmental crimes towards the suspects, pointing out the groundlessness of 

the complaints gathered by the defendants of the two applicants. 

In particular, it was claimed that the alleged deduction, by the Court, of 

the alteration of the marine ecosystem as a consequence of the use of explosives 

in fishing activities, exclusively on the basis of the technical scientific report of 

the CNR of Taranto and of the disputed behaviours objected in the other counts 

of dispute. 

The Italian Supreme Court, therefore, in rejecting both appeals, clarified 

how the Court - quite appropriately - had founded its own judgment by referring 

not only to the behavior of the actions put in place by the applicants, but also to 

the contents of the report carried out by the CNR on chemical and biological 

effects of fishing with the use of explosives, with specific reference to the char-

acteristics of the sea of Taranto, giving an account of the fact that in the same it 

is clearly indicated how the damage to the habitat is “irrecoverable” and the 

damage to individual specimens or populations is “obvious and easily measura-

ble” (93). 

 
(93) The Italian Supreme Court pointed out how the Court had highlighted the fact that 

the explosion of each bomb, even if limited in time and space, still determined an “impairment 

of the functional interactions of that portion of the ecosystem”, highlighting the irreversible 

lethal and sub-lethal effects produced by an explosion, which - according to the findings - con-

cerns an area between 150 and 500 meters. 
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9. Conclusions: from Judicial Police investigations to legal protection of marine biodi-

versity 

 

In this context, we have been able to appreciate how long the way is for a 

full and effective protection of marine biodiversity in our legal system, which is 

still lacking in particular, deterrent rules against fish poaching, considered in its 

broader configuration of illicit environmental crime. 

An innovative support to the judicial police operators, involved in the spe-

cific sector, however, is offered, even if with all the limits (94) described so far, 

from the applicability to the subject of the so-called “Environmental crimes” (95), 

which met for the first time the sharing of the Italian Supreme Court in the 

judgements delivered with regards to the Judicial Police operations “Poseydon” 

and “Blue Desert”, which constitute a fundamental incentive to reflect on the 

matters here dealt, laying the foundations for a wider legal protection of marine 

fauna and, more generally, of the biodiversity of our seas. 

In this way, even in the absence of specific legislative provisions, the ju-

risprudence intervened to protect the marine ecosystem, delivering to the Judi-

cial Police a powerful operational tool, useful to guide any new investigations 

against fish poaching and criminal organisations involved in the same. 

We have seen, therefore, how Judicial Police investigations still constitute 

the main input to guarantee the recognition of the qualification of “pure” envi-

ronmental tort to fish poaching, contributing to the construction of an adequate 

jurisprudential framework for the subject. 

 
(94) In particular, linked to the high technical nature of the regulations under considera-

tion, which presupposes, in most cases, the necessary expert support of Scientific and Research 

Institutions, such as the CNR and the University. In this regard, it is worth remembering that, 

in the field of criminology, any appraisal assumes a different degree of reliability and, therefore, 

of effectiveness in the course of a criminal proceeding on the basis of the “qualifications” (pro-

fessional and academic) of the appointed expert. Similarly, the higher the level of the scientific 

body that will receive the appointment of judicial police auxiliary (who may, from time to time, 

appoint one of its most competent experts ratione materiae), the higher the opportunities to see 

shared the investigative theses in the various degrees of judgment, guaranteeing the success of 

the prosecution. 
(95) In particular the crimes of Environmental Pollution and Disaster, as per articles 452-

bis and quater of Penal Code. 
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Therefore considered, here it is also important to highlight how, some-

times, the media hype aroused by some particularly innovative investigative ac-

tivities manages to have a decisive impact on the so-called “common feeling”, 

increasing the negative consideration, from the community, of behaviors that 

otherwise would have not even been noticed or known by most people. 

In such circumstances, it may happen that the renewed perception of a 

behavior as a “negative value” can lead, even after the so-called class action (96), to 

the production of specific environmental protection norms, useful to fill the fre-

quent cases of legislative emptiness that characterize this branch of the Law. 

This is the case of the “Blue Desert” operation, which brought to media 

spotlight the phenomenon of international sea cucumber traffic, which was prac-

tically causing the disappearance of the precious echinoderms from the coast of 

Taranto, compromising the biodiversity of that vast stretch of the Ionian Sea, 

determining the intervention of the Ministry for Agricultural, Food and Forestry 

Policies, which banned, with a Decree (97), the fishing of sea cucumbers until De-

cember 31st, 2019, in order to guarantee the repopulation of the species (98). 

In the end, as called for by the United Nations, it is necessary to continue 

along the path traced so far for an ever greater legal protection of the marine 

ecosystem, amplifying the collective sensitivity on the subject, also through ade-

quate scientific disclosure about the disastrous consequences for the entire civil 

community of fish poaching, a phenomenon with a legacy of ignorance and so-

cial and cultural backwardness, increasingly connected to the circuit of organized 

crime, also international, and therefore not to be underestimated. 

 
(96) From environmental associations, consumers, ordinary citizens or even entrepreneurs 

who, due to illegal behaviors from an environmental point of view, see their image and their 

business damaged, in order to raise the awareness of the institutions involved in the legislative 

production, through collections of signatures, promotion of inter-institutional tables, infor-

mation campaigns and conferences. 
(97) The Ministerial Decree dated 27th February 2018, no. 156. 
(98) Regarding the issue of sea cucumber fishing ban, see: E. CECERE, L. STABILI, Vietata 

la pesca delle Oloturie: un importante passo avanti per la difesa del mare, available in the web site: 

https://www.cnr.it/. 
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In this respect, it is desirable, de iure condendo, a more structured review of 

the regulatory (criminal) system for the protection of fish resources and - more 

generally - of the entire marine ecosystem, which takes into account the peculi-

arities of fish poaching in Italy and of the significant and negative repercussions 

of the phenomenon, not only in environmental terms, but also of alteration of 

the market rules in the specific sector, increasingly undermined by such illegal 

practices. 
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